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bes Vy Subject whether Com- 
mon, Civil or Ganon, are ge- 
erally eftecwrd dry and un- 
pleasant. ir na Mixture then of thefe 
where will the Reader find Enter- 
tainment power ful enough zo engage 
his Attention ?— In Anfwer to this 
I muft offer the Importance of the 
Subje. A Subject. ! which con- 
cerns the whole Nation, and every 
Family in it. at) 
The tender Parent feels an in- 
ward Motive to induce him to give 
this § ubjet a due Confideration. 
The whole Comfort of bis Life de- 
pends upon a prudent Difpofition of 
his Child. . "The Danger, with which 
‘bis growing Hope is furrounded, 
gives bin g ‘eat Anxiety. And at 


laf, 


Pon TER AC By | 
laft, perhaps, all his moft reafonas-~ 
ble Expettations are fuddenly difap- 
pointed by a clandefiine, an unequal, 
LE bad alnoft faid an. unnatural 
Match—The Misfortune does not 
always end here. The Child, by this 
Means, is often made unhappy as 
well as the Parent. Unhappy t 
not only by what bis Folly hath done, 
but alfo by what this often leads hint 
zo. I mean thofe Tf rregularities, 
which Men are apt to run into from 
@ too bafty, and fon. repented of, 
Onion. 

The ‘pec eS ‘State vitfie be ak 
lowed to be‘ the moje important in 

Life. And it is. the Bufine/s of 
Society not only to promote the En- 
creafe of its Members, but alfo ta 
provide for their Happinefs. For 
a numerous People, and a happy 
People, are very different Objects, 
——To the Want of fuch a Confi- 
_deration perbaps it 1s, in great 
M a 


PREFACE 


Meafure, owing that a State, which 
naturally tends to produce great: 
Happines, bath of late Years, and 
in many Inftances, been feen attend- 
ed with more U: nbappine/s than in 
former Times.— I know it may be 
faid, that fuch Comparifons arenot 
rightly inflituted, and that the 
Conclufions, which are drawn from 
them, are WDBolby owing to our Ig~ 
 norance of paft Times, and to our 
greater Senfibility to prefent Events. 
Though I take the Cafe to be other- 
wife, jet L foall not di i[pute it. As 
this is a Point, which cannot be 
prov d either Wa ay, it muft be left, as 
fuch, to the Observation and Fudg- 
ment of every one. And if the 
Cafe foould not be as I apprehend 
ais, L fhall frill have Reafon to 
fay, and I foall fay no more than, 
that I am forry the World hath 
been fo long fo wicked. 

There 


PREF ACE, 


_ There are many other Reafons to 
‘ei iac Perfons of all Ranks and 
Conditions to think ferioufly on this 
Subjeét. But, as they are. ien- 
tion’d in the Courfe of the/e Papers, 
f will not anticipate them: And 
foall only add, that if what I have’ 
fad fhould help to forward fo great 
@ national Good, as is propos d, 
foall think my Tas bate been well 
sober en 2 Hel. 
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SOME | 
CONSIDERATIONS 
Se UPON 


Clandeftine Marriages. 


HE  genferal Principle, 
which leads all Govern- 


_ ments to make Laws, 1s 
not taken from Theory, but Ex- 
perience. When any Acts are 
found to be detrimental to the 
Being, or Peace, or good Order 
of Society, zen the Power of Go- 
vernment exerts itfelf in making 
fuch Laws, as, it is apprehended, 
will prevent like Aas for the fu- 
ture.—-Clandeftine Marriages, as 
they are productive of many Evils 

in Society, have always been dif- 
ra JU ee ~ coun- 


fa t "2 1 | 
countenanced _ in well conftituted 
- "Governments ; and have always 
been deem’d. mote detrimental to 
the Peace: and sood Order of a 
Nation} ‘ins \Préportion “as | it) has 
been more civiliz’d. —We have, 
for a long “Time; feen and felt 
the. ul’ Confequences of fuch_ Mar- 
" riages. * But as the Provifions 1 Z| 
to prevent them are, by no Ma 
adequate to the Difeale this, tik 
at other. Evils, imate ti: 
»natural Gourfe a ‘Things, as on- 
_~ly have fubfafted, but alfo encreas’d. 
“SOF Jate Years ; indeed this. perni- 
«ious: Praétice, has, been carried. on 
savith fuch a barefac’dy Contempt of 
- public Authority,.as cannot bevac- 
~ counted-for but by.its being practic’ d 
“ima: Country, where Liberty, even 
-mutaken Labertys is “the. darling 
osPrineciple.: “An aunhap ppy» Gir- 
_ cuinftance alfo shen fabfifted, whieh 
-.greatly hindered) tic Government 
«fi 99 op g from 


Chae 

form 1 giving that Attention towards 

‘finding « out fuch an soap Re- 
-medy: again this Evil, as the 

“greatnefs’ of -it? requir’d 3 } » whith 
was its being engaged 1 in-a. foreign : 

‘War; whilft that’ Evil was growing 
tr its” Heighth. ~ But; cas we ‘ate 

etiow’at Peace with: our N eighbours, 
we" cantict make A vbetter Ufe. of 

our’ prefent Sittiation; than by con- 

fi idering the titer} State? of. the 

Nation,’ ‘and: rectifying thofe: Dil- 

f orders)” which: have arifen;’ or /én- 
ereas’ djwhilft toe N eceffity: of Af- 

fairs: chtried: out Thicughts abroad. 

Seta THe preventing: ‘clarideftine 
“Marriages |; ‘'is.°one-of thofe »Parti- 
culars,.which I am perfwaded, vall 

wife wha: confidering Men think 

will greatly isnideicd to the Peace 

“and. good Order of this Nation. 
MAnd, a8 it is hop’ 'd that a Bill 

will be brought into Parliament 

fo this Purpofe, it will not be 

B2 amifs 
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amifs to lay fomething before the 
Public, which may induce Men to 
give this Subject a due Confidera- 
‘tion, and difpofe them to forward 
fuch a national Good. if 
Four Sections will comprife what 
I have to offer.. The Firft will 
fuggeft fome general Reafons for a 
Law to annull clandeftine Mar- 
-riages. The Second*will lay be- 
fore the Reader what the civil 
“Law has done on this Subject. 
The Third will fet forth how fuch 
Marriages have been reftrained and 
fet afide in France. And the 
Fourth Section will anfwer the 
_ principal Objections, that may be 
_ made againft fuch a Law. : 


SECT. 


ERS 
SEC Tr I, 


Some general Reafons for a Law 
to annull clandeftine Marriages. 


FY)YRIVATE Families ought to 
be, and have always been 
confidered, as conftituent Parts of 
large Communities. And from 
hence it follows, that whatever 
Power temporal Princes have to 
‘make Laws for the good Order 
and. Peace of the Community, 
they muft have the fame for the 
making of Laws for the good Order 

and Peace of private Families. 
THe reftrictive Laws, which 
Society makes, are always good, 
and agreeable to natural Juftice, 
when by the Reftraints, which are 
laid upon fome few, the greater 
Part of its Members are benefitted. 
te ae THE 


C6 1 
Tur Force of aa Laws is ul= 
timately founded in; the ‘Obligas 
tions of the Law of “Nature, 
And therefore the onily. Point to. e 
confidered «is,. whether the. eayil 
Power can put fuch Reftraints and 


Limitations. uponythe- ‘Law of, Na- 
ture, oe are for the’ e comm re (re od 


of Society. But. aha mu al= 
lowed,, For. Society. ig -cfentially | 
founded on fuch a Power, It can= 
not fabhit without it. ~ And sllcivil 
Laws are, in fome Relpect or other, 
Abridgements of, natural. Rights... 
. Cue Reftraint of. Mosriog ip 
‘and ‘by. certain. ‘Conditions, : 
more. than what. Society. exercifi es 
an many. other Cafes, of ie 
“or rah ATE een 


PpaTS | 


nals, 


ES yh 2 oye OL SE i Tae 
re RNa Boece? 
SE RY TP dee Fir 
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C2) 
amiliés.otAnd thatothe/e had fuchi.a 
Powe? over the: Marriages: of f their 
Ghildren” appears: from feveral In- 
ftances recorded’in the old -‘Tefta- 
ment, wod. xxi, 0 5 16. ume. 
xk. 938 cv Deut: vil. 3. Judy xx. 
‘Though. this is: ‘not toy be under 
ftood: as: if God) had, by ail €x- 
prefsLaw; either given this Power 
to Parents,.or forbid Childrén- to 
marry avithoriie: the Gonfent of; their 
-Parents!: > ‘but only :that, fuch: a 
(PraGtice, : being» founded’ oupon 
‘filial; Refpea, and: fo béing agree- 
Jablecto the Law-of Nature, is ap- 
proved of, and commended:imthe 
cbaw of: Girl. <-And-in this! -Sénfe 
dthbsArguinent ; is much firongemin 
\favour ‘of ‘the Pawer of civil Go- 
-yernors than of the Héads of -Fa- 
-milies..s For» Subjedts. owe -forne-| 
‘thing. emore thamafilial Relpe| to 
-their Governors ;vanid:-the:Autho- 

| ekagey Parents ower press Chibdren 
adv st 1B aved sili Yo beffens 
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leffens as zhefe grow up to Years 
of Difcretion, and are able to 
judge and choofe for themfelves. 
‘But the Power of civil Governors 
over their Subjects is always the 
fame. And they may exert it in 
Cafes, in which the Difcretion and | 
Abilities of the Subje@ are allow- 
‘ed, but yet muft fubmit to the 
Authority of the State. 

Ir feems evident from what has — 
been faid, that Society may re- 
quire Marriages to be performed in 
a certain Form and Manner ; and 
may refufe to thofe, who do not 
conform to them, the Advantages, 
which it grants to thofe who do 
conform to them.---And indeed to 
fay otherwife is faying that Society 
has not a Power to reftrain its Be- 
nefits and Advantages to any Con- 
ditions ; and that thofe, who a& 
contrary to Law, are equally en- 
titled to the Benefits and Adyan- 
tages of the Law with thofe, who 
act 


[9] 


ac& according to Law. Which is 
making all Laws ufelefs, and tak- 
ing from Society all Power of mak- 


| ing Laws. 


AGREEABLE to thefe Principles 


are the following Conclufions of 


Bu fender}. ‘ Denique cum et 


‘ yllud naturalis Libertatis Gt, cui 
quifque velit Connubio poffe 
jungi, fas erit Poteftati civili, fi 
ex Republica videbitur effe, dif- 


- ponere, v. Ne Civis_ pere- 
p » V. Pp 


grinam, nobilis plebejam ducat. 
-- -Sic etiam Lege civili confti- 
tui poteft, ut Matrimonia non 
nifi interveniente publica Auto- 
ritate contrahantur ; prefertim 


inter eos, qui infigne aliquod 


in Republica Momentum faciunt. 
Quarum, & fimilium Legum ea 
Vis effle poteft, ut quod contra 


“© eafdem contrahitur Connubium 


certis Effectibus, per Jus civile 
affignatis, deftituatur, vel etiam 
** omnino 


[« ©} 2 

a rei ho pro ‘invalido, SVD. 
$$ tefciflionem admittat, declar 
S$ tir, == - -Denique: et how obier 
* vandum, uti Leges diviles lids 
ae quoque- Qsatracis: ccertis folen- 
“6 ibus ac ritibus” veftire: folent, 
3f Guip Aub abfuerint, \ jidem™ $n 
166 Foro civili | pro invalidis: cenfeii- 
oturg) ita vet Matrimonio: talia 
aes, iguedam i in Civitatibus nonnul- 
~$ |i” -deprehendi adjunéta, ut, fi 

 4}la“<’abfuerint, pro. “legitintio. 
He idemnon- ‘habeatut, aut falter 
“0; quibufdam ‘effe@tibus i in ~ Foro 
eo ccivili caréat. Hla folennia;” ethi 
~€5)} ‘a Fare. naturali ignorentur, ttt 
6 spen cum idem m Jus Leves civi- 
“66 Jes “obfétvari jubeat 2 ab illisy: qui | 
BS iifdeiti' fubjicruntur, © dndifietet- 
& “tiam Juris: ‘faturalis ‘hei¢’ né- 
ot quidquani: allegant, qui potefta- 
ms tem ferendi, aut abro gandi Leges 
»£©' Giviles “non habent. = De Fure 
A, &G. ‘Lib. vi. ¢. 7 BBE 361 F 
QL In 


- 


In the, Cafe of clandeftine Mar- 
giages the Parties themielves'are be. 
nefitted. byt the Reftraints; whichtare 
put upon them. For the Laws-made 
to prevent them are: founded. upon, 
the many. bad ‘Gonfequenices,, with 
which’ fuch Marriages are, by. Ex- 
pétience,: generally. iE stcindl to.be at- 
tended. As) therefore fuch Gon= 
fequences do immediately, and, in 
the. firft) Place, affect the Parties 
themafelves, . Society. cannot. make 
any Laws, which will bring a more 
immediate Benefit, and condueé 
more tothe pfivate arid real. Happi- 
nefs of its Members than.thof,. by 
which.,clandeftine , Marriages are 
prevented. + -By. thefe Society fore~ 
{ees and. preverits: all, thole. bad 
onfequences,- which the » Parties 
themfelves” don’t- forefee.; -and 
which, if they cou’d forefee them, 
they wouw'd Gexfainhy nahers thenat 
tke SO89 2) Silly as iy 


y bo Cone 
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CranpesTine Marriages are 
generally rafh Marriages; made 
without any calm Thou ohts or 
Deliberation ; and are the Effects 
éf fome fades Paffions, and per- 
haps of the Heat of Wine. And 
~when thefe Paffions and Diforders 
are over, and the Parties return to 
their fevidus Thoughts, they con- 
ceive a Diflike one to another ; 
and fo run-into Debauchery aiid 
Adultery, and make themfelves mi- 
{erable all the remainder of their 
Lives. } 

Brsipres. the Diftatiefaétion ‘of 
Mind, and the very early Repen- 
tance af the Parties themfelves, and } 
the many Divifions and Anim 
which are created in Families b¥ 
clandeftine Marriages, and which 
often are as laftingas Life, fuch Mar- 
riages are liable to many bad Con- 
fequences of a public Nature, 
mers oe the Peace and. good 

Order 
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Order of Society, and interrupt 
that due Courfe of Juftice, by 
which Liberty and Property ean 
only be preferv’d. as 

By this Means Women may 
be married againft their Will; and 
fo lofe the Property of their 
- own Perfons : which is the moft 
valuable of all Properties. + Such 
was the Attempt upon Mrs. Mary 
Redding. And it cannot be faid 
in this Cafe that no Woman can 
be forced to give her Confent, and 
repeat her Part of the Marriage 
Office :¢ both which are effential 
to the Validity of a Marriage. 
For Men, who are wicked enough 
to attempt to marry Women a- 
gainft their Will, will always be 
ready and able to procure Witnef- 
fes to fwear that the Woman gave 

| pt ee her 
+ Trial of Fonathan Brooks, and Fames Grier{ony 


alias ‘Fohn Guerfon, Cicrk, at Guild-Hall, Fanuary 
31, 1748-9. printed for 42. Cooper. 


| rt ead Wee 
her Confent yard rep ated hes Pare i 
: ‘of the Office. « Laceardink Bly this 
was done ih [the Cafe and: Tryal 
here referr’d to.'v “Witnefics: did 
wwear that Mary-Redding conifent- 
led, and tepeated ‘her “Part tof tHe 
“TOffice,' >though: fhe =peretinptorily 
“denied | fteci coisdve vende l two | 
“ouBy- thisiMeans Wottrevaliinl Debt 
erat, On’.  Parpofe: tofkreen them- 
‘felves “from>their~ Creditors, ~ be 
a ‘marfiedctd’ Men; “who, they know, 
‘are,at that Time tnarticd: to other 
oWoinen.?: And tin this Cafe’ their 
Creditors: ‘cannot’ proceed <againft 
theni' to récover their jut Debts till 
! the faid: Marriages are, by Couffe 
tof Law, ‘fet afide. * But as ‘the 
° doing éf this wou'd be very: expen- 
~ five, and might perhaps ‘coft them 
~ more. than their Debt, « ‘they “are 
7 “hereby put under the hard Necef= 
fity of lofing their Debt, as being 
\ the: lefs detrimental Circumitance 
X9 of 


[ 15 ] 
éf the Two.—This was the Cafe 
of + Mrs. Phillips, who ‘married 
De la Field to fkreen herfelf from 
her Creditors ; though «fhe’ knew 
that he was Pies, a married’ Man. 
And» this: ‘Marriage produc¢’d not 
only the Evil here fet forth, but alfo 
-many others.---The Legality of her 
Marriage afterwardsto Mr. Muilman 
depended: upon De /a: Field’s being 
emarried to another Woman} when 
Mrs. PAilips was married to. him. 
And as this Point is faid to be 
nots yet. decided; the. Legitimacy 
sof the Rilsidedacahink: Mr. Muilinan 
thas ‘had fince~ by  Mifs: Darnel, 
sremains) ftilb:m Sufpence:— De la 
Field and. “Mrs. Phillips: were in- 
-deed married by a Licence, © But 
-yet. their. «Marriage ought to. be 
reckon’d clandeftine, as the Li- 
to a sok O ri ANDO, BIg cence, 


Me Aa baialog ey « S sedtle Condua ac; Mis. re as 
Philips Vol. dL. 
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cence, by which they were married, 
was not granted according to Ca- 
non: and fo the Marriage was, to 
all Intents and Purpofes, as clin 
deftine, as if the Ceremony “had 
been performed without a Li- 
cence. This indeed was the chief 
‘Reafon that induced me to pro- 
duce this Inftance. . For befides its 
being in Print, and known per- 
chaps to moft People, it carries 
with it full Proof of the ill Effeéts 
-of uncanonical Licences.—As to 
~the general Faét here advanced, it 
-is well known to be a common 
Practice. at the Feet ; and that 
there are Men provided ihere 
-who have each of them, within the 
-Compafs of a Year, married feve- — 
-ral-Women for this wicked Pur- 
MpOles 3 Pes 
» By this Means the Legaley of 
Marriages, entered into dona fide 
~on one Side, becomes very uncer- 
as 


ear 
tain; which isa great Injury to fuch 
married Perfons; and the Legiti- 
macy of their Iffue becomes equally 
uncertain, which is a great Injury 
both to Parents, and to their Chil- 
dren. This was the + Cafe of Mr. 
Crefwelland Mils Warnsford. Tho’ 
they were publickly married, and 
their Marriage would have been le- 
gal in other Refpedts, yet, as a clan- 
deftine Marriage, between Mr.C7re/- 
well and Mils Scrope, is alledged to 
_ have been zhex fubfifting, the Mar- 
riage between Mr. Cre/well and Mifs 
Warnsford thereby became illegal 
and null; and their Iffue was ille- 
gitimate. Now as Mils Warnsford 
| proceeded in this Affair dona fide, 
what. Amends can be made to her, 
and her Children, for fo great an 
_ Injury ?——And it appears farther, 
_ that the Cafe of Mifs Scrope was the 
fame with that of Mils Warasford. 
_ For upon her fearching the Regifter 
| ee C is of 


+ See Mifs Scrope’s Narrative, 


fered 
of the Fleer; where they weremat~ 
ried, for bet, Marriage. with Mr. — 
Crofwell a prior Marriage was found _ 
entered zhere between Mr. Cre/well 
and another Woman, who was then, 


and is fill living. So that Milfs 


Scrope received from Mr. Crefwell os 


the very fame Injury, which he af- 
terwards practic’d towards Mifs 
YY arnsford : and if they had had — 
any Children by this Marriage they | 
would all have been illegitimate.— 
When clandeftine Marriages are fo 
practic’d, and fo tolerated, what Se- _ 
curity can Perfons, who ac bona fide, 
have of their being legally married? 
Tur Proof of clandeftine Mar- - 
riages is always precarious, and 
fometimes impoffible.— The Re- _ 
gifters, in which fuch Marriages 
are entered, are in private Hands ; 
and fo may eafily be embezeled.--- 
The Perfons, who keep them, are 
“not legal Officers ; ; nor. ‘ccountable 
to 


[190 J 
to ii Public for the fafe Cuttolly 
of thofe Books, or any Alterations, 
which they may make in them.— 
They are often loft upon the Death 
of the Perfons, that keep them. 
Asin the Cafe of Mifs Scrope.— 
They are ready to be produe’d or 
conceal’d, as a Marriage is to be | 
provd or. difprov’ d.—All which 
Management is at the Command 
of the Perfon, that pays beft. So 
that the moft ‘honett and innocent 
Perfons may not be able to prove 
their Marriage, tho’ really mar- 
vied. “And ‘thus they are reduc’d 
- to the miferable Condition of liv- 
ing under the Characters of Rogues 
and Whores, and of having their 
Iffue Heated Bafiards in Law.— 
There is great Reafon to appre- 
hend that in few Years many In- 
ftances will appear, which will 
make this Truth evident, and but 
too fenfible to the Iffue éf many;, 
C 2 “+ who 
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who cs been married | in this * 
clandeftine manner. ok: 
Tut Toleration ts clendetme | 
Marriages encourages the making a 
_ Market of Perfons, who have For- 
tunes.—Thefe are ceneially young 
Perfons ; that are eafily influenced 
and led “by the cunning and de- 
figning ; who have nothing | but 
their own Intereft in view, but not 
the Good and Happinefs of the 
Perfons they inveigle in this Way. 
Tue Toleration of clandeftine 

| Marriages opens a Door to Perjury... 
---There never, was a Tryal con~ 
cerning a clandeftine Marriage, but 
what was attended with many 
Oaths on both Sides. In which 
Cafe there muft be Perjury.-There | 
are Perfons prepar’d for this Pur- 
pole at the Fier. They can prove 
or difprove a Marriage, as. they are 
paid for it: by making Erafements 
of pasthinges which have been {o- 

lemniz’d, 


tr] 

femniz’ d, or Entries of Marriages 
which hes not been folemniz’d. 
Which Erafements and Entries 
cannot be deem’d Forgeries in 
Law, becaufe their Books are only 

private Books. 
- Tuoucu Matrimony is held by 
the Church of Rome to be a Sacra~ 
ment, yet it annulls and makes 
void all fuch, as are not performed 
in the manner, and under the 
Conditions, which that Church 
directs iid: requires. + ‘* Qui aliter 
*¢ quam prefente Parocho, vel alio 
7, Sacerdote de ipfius Parcel feu 
*¢ Ordinarii licentia, & duobus vel 
“tribus Teftibus Matrimonitum 
“¢ contrahere attentabunt, eos fanc- 
66.4 Synodus ad fic eohtrahenduth 
“ omnino inhabiles reddit, & hu- 
aad Contracts Lengo & 
C 3 °° nullos 


+ Conc. Trident. Seff. 24. ¢, 16 Fole #6 u. Edit, 
Labbe Lutet. 1667. 


i 2a | 
Ms mriflos: effe decernit, prout €0$ 
“ prefenti decreto irritos’ feet & | 
** annullat.”? 
_. This Prohi ibition was not “new, 
| i) “ SanG@a: Dei Ecclefia ex juftifi- 
‘mis caufisea femper deteftata eft 
“ atque prohibuit.”’-—The Church | 
indeed had difapproved and prohi- 
bited clandeftine Marriages ; but 
it had not proceeded ‘ to aril 
them tili the Council of Trent. 
gl in Can. 51. Cone, 


Feats: ey 
oie Cabaffutins ita oni 
this Decree. ) © Saluberrimum. u- 


* tique Degreai quo .innume- 
“© re Lites, inextr icabiles anfraétus 
‘* & Ambages, Perjuria, & Nup- 
** tiarum incertitudines, Partium 
** fraudes & deceptiones,.quarum 
“ una neget, \ altera affeveret & 

, f dejeret 


4, 


‘Ibid. B. 
* Notitia Ecelefaftica fol. 618, 
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«¢ dejeret interveniffe clandeftinas 
« Conventiones, unde, rebus non 
a probatis, tranfitus id pofteriora 
“non Conjugia, fed Adulteria, 
*¢ prioribus clandeftinis Rtipula- 
& tionibus coram Deo in fuo Ro- 
bore perdurantibus. Que om- 
nia incommoda & Crimina hoc 
Tridentino Decreto pr qcldutl: | 
tur.” 
. "The annulling elandetints Mar- 
tiages was thought to be a matter 
of fo great Importance, that Ra- 
razzont, Bifhop of WV. axianzut, 
in a Speech which he made in the 
lat Seffion of this Council, faid, 
that. zhat alone wou’d have en 2 
fufficient Reafon, if there had been 
no other, for the calling of the 
Council. a pa Quid de furtivis, te- 
ec nebricofifque Matrimoniis com- 
te memorem ? Equidem ita fentio, 

| ey kins ce 

af haa Ha Labbei Edit, fol. gt B. 


fi 24, 7 
< alia nulla caufa convocandi 
Concilium fuillét, propter unam. 
hancid omnino fuiffe faciendum, | 
€¢ &, Gt ' ; 

Many Laws to reftrain. er 
ges were made by the Eaftern and 
Weftern Emperors ; which will | 
be confidered more particularly in. 
the next Section. For at prefent [ - 
only. propofe to lay before the 
Reader the general Reafon which 
Example Carries along with ite 

CLANDESTINE Marriages" are 
forbidden, and declared null in: 
France; as we fhall fee. in. the 
third Secon, But this was not 
done | by virtue of the Council of | 
Trent, which was never received in 
that Kingdom. Nor have I men- — 
tioned that Council with any View 
but to thew the Senfe of the Church 
of Rome as to the Lawfulnefs, 

Reafonablenefs, and Neceflity. of 
~ annulling clandeftine Marriages, 


P or 


Lane 2 
n Ca 
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For though it has raifed Matri= 
mony, as the Romani/s are pleas'd 
to exprefs. themfelves, to the Dig- 
nity of a. gaetaient yet it de. 
élares all thofe Marriages void and 
null, which are not folemniz’d ac- 
cording to the Form and Manner, 
which it has preferibed. 

In Holland, it is well known, 
none can be aed without Pub- 
lication of Banns. 
~Maratiage, - fay our Lawyers, 
is the very higheft ie onfideration 
6 in the Law.” 2 Mod. Caf. 17. 
— Our Law indeed has fo confi- 
dered Marriage i in refpect to Settle- 
ments, Dowries, and other :Atten- 
dants upon, ahd Confequences of 
Marriage. But it has done almoft 
nothing in refpect to clandeftine 
Marriages : which yet is a Point 
of fo great Importance, that it 
ought to have been, ‘preferably to 
all others, ‘the very higheft Conf- 
deration in the Lae as the’ Peace 

and 


1 
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and good Order of Society de end 
upon the Peace and. good Order er of | 
poate F amilies. 
Binks, £0 “prevent ‘clandeftine 
Marriages have, at feveral Times, i 
been brought into. Parliament ; 
but they have not “fucceeded 
Councils and Canons have done 
all that they . could do, But 
Councils and» Ganons can pro- 
ceed no further than Excommuni- 
cation.. - And the Penalties, inflj@— 
ed upon clandeftine Marriages. by 
the Stamp Acts, were not intend- 
ed to prevent clandeftine Marriages 
fo much, as to. fecure the Stamp 
Duties, eee. yet aE are not able | 
TO dO. fo. 
» In Ireland an AG was min pa 
G.I. which* declares that all Mar- 
tiages and matrimonial Contracts, 
where either of the Parties ar 
under the A Pree of twenty-one 
MES without the Conient of the 
_ Fa- 


; %o ur. fol. 139, 


{ mar 

Father, if living, or, if dead,- of 
the Guardian, &c. ‘%* thall be 
*< abfolutely Ball and. void to all 
‘© Intents and Purpofes whatfoever; 
“ and fhall not be deem’d, ad~ 
<< judg’d, or conftru’d by any 
** fpiritual Court as Contraéts or 
«© Marriages,” Andin the r9thG.II. 
an Act was made there+ “‘ for an- 
** nulline all Marriages to be cele-— 
‘* brated by any Popith Prieft be- 
* tween Proteftant and Protettant, 
~ ® orbetween ProteftantandPapitt.”’ 

Ir is very evident from hence, 
that what has been hitherto Moai 
to prevent clandeftine Marriages 
falls very fhort of the Evil: com- 
plained of. Indeed the Laws for 
this .Purpofe are infufhicient in 
themfelves : and the Execution of 
them is attended with fo much 
‘Trouble, and Expence, that. few 
‘ have Courage and Abilities fufh- 
Gient to attempt it.— Some Profe- 


cutions 
fc. 13, fol. 203, 


8g 

cutions have been commenc’d a+ 
gaintt Perfons clandeftinely married. 
for the Penalties, to which they 
are liable by the Stamp A@s. But 
they have been attended with fo 
many Difficulties, and have been 
found fo expenfive, that the Pro- 
fecutors have foon dropt their 
intended Profecutions, and have 
been oblidged to {top fhort almoft at 
their firft fetting out. Profecutions 
have been carried on alfo againft 
Minifters, who had folemnized 
clandeftine Marriages. And fome 
of thefe have been brought'-to 
iffue. But the guilty Perfons, 
being in mean, neceffitous Circum- 
ftances, have not been able to pay 
the Penalties, in which they were 
condemned. And as fuch Men 
have no Regard to a Character, 
Excommunication cannot have a 
proper Effect upon them. For 
what Terror can Excommunhica- 

| | - tion 


a 


é) 
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tion carry to one, who values not 
- whether he is, or is thought to be, 

in ere saris with the CVacch 
or not? And how little will the 
Profpect of going into a Jail ope- 
rate on one, who is already, and 
generally lives under Confinement 
for fome Trangreflion of the Law? 
—— On the other Hand the Prac- 
tice of clandeftine Marriages is, of 
late Years, encreas’d to fuch a De- 
gree, and carried on in fo public, 
and infamous’a manner, as to be 
a Diferace to any civiliz’d Nation. . 
— Epifcopal Jurifdiction is openly 
invaded. Civil Authority is put 
to Defiance. And no Regard is 
paid to the Laws of the Land, but 
by contriving. how they may be 
evaded with Impunity.----Thefe 
Confiderations therefore feem to 
render it neceflary to have a Law 
made to annull all clandeftine 
Marriages in Imitation of other 

Nations, 


Soe 
Nations, who have made fuch 4 
Law, and find the Benefit of it. 
There is no doubt but fuch ‘a 
Law would be liable to fome Ob- 
jections. But when sbe/e are duly 
weighed they ‘will not perhaps be 
found to carry fo much Force in 
them, as was, at firft, apprehend- 
ed.---What they are, and how 
they may be anfwered, will be 
confidered in the laft Se@tion. 


lit 
ge ae ge ween led 


Wet the civil Law has done on 
nace ‘this as ag 
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% continued, and, in fome 
Senie, made tmiottal, by Procre- 
ation of Children, this, fays Fu/- 
tinian, is the Reafon why we 
fhould take great care’ of the 
Things which belong to Mar- 
Tiages. For the other Laws, which 
we have made, are not fitted to 
all Men, or to all T hings, or to 
"all Ties: But to take care of 
Marriages is to take care of the 
whole. Race of Mankind ; as that 


is the. only. means, by Sahrad this 


may be preferved : and therefore 
it deferves more Thought and 
Care than any other thing. “Si 
“* enim matrimonium fic eft ho- 
. “* neftum, 


in”, 
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ce 
cé 
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neftum, ut kumdno Gate vis. 
deatur immortalitatem artificio= 
{é initroducere, et ex filiorum 
procreatione -renovata . . geneta. 
manent: jugiter Det clementia, of 
quantum eft poffibile, noftree 
immortalitatem donante Natu= 
re, rect¢ nobis ftudium eft. de 
Nuptiis. Alia namque omnia, 
quz fancita funt a nobis, non 
omnibus competunt, nec Loree 
nibus, nec rebus, nec tempori- 
bus: Studium vero Nuptiarum 
totius eft (ut ita dicatur) huma= 
nz fobolis : ex quo etiam reno= 
vatur folo: et ampliori quam 
alia follicitudine dignum eft.” id 


Authent. 4. 1. Prefat. 22. 


Tue civil Law has always con= 


fidered Marriage as a civil Con= 
tra&t: and has always look’d upor 
it as a Contract of the greateft 


Importance to Society. 


~Mar- 


bite) Lae 
MARRIAGES are lawful in the Senfe 
of ‘the - civil Law; ‘when they are’ 
performed in that! manner; ‘and 
with thofe Circumftances which | 
the Law ‘has appointed : the chief 
of which is the Confenht of all Par-: 
ties. “-Nuptiz confiftere non pof-' 
thier nifi confentiant ‘omines, . 
dee. qui. cocunt, quorumque in 
ce he fant.’ Digef. Lib. 
23. Tit. 2. 1, 2\—This, in its pri- 
mary Senfe, means the ‘Content of 
the: Peilony married, and of their 
Parents, or Guardians: Butt may, 
in a very juft’Senfe; be extended 
to mean alfo the Confent of thofe, 
under whofe. Power the Pastis 
married, and the Parents and Guar- 
dians ,themfelves are, 7: ¢. the So- 
ciety. | ‘For Society gives its Con- 
fent to’ Marriages only when thofe 
Circumftances’and: Coriditions are 
obferv’d, which. it~ has thought 
proper to appoint. And it does. 
DYT focd be chet 


* 


baal 
rot allow any of the, Parties 
concerned to give their Confent, 
but when, and-as it. is limited 


and govertied by the fame Rules.— 


On the other hand, Marriages are 


’ clandeftine, wheit they are not 


performed in that Manner and 


Form, with thofe Circumftances 


and Ceremonies, which the Law 
has appointed. So Gentian Her~ 


vet. + “Ea autem (feil. clandef- 


‘* tina matrimonia) ego effe ftatuo, 
<* quz non publice, & cum iis quar 
“* a jure requiruntur ceremonils, 


“ fed clam, & in occulto contra- 


é trahuntur.” And more parti~ 


ularly Zanchius.. “Connubia dua- 


i Cs 


- 
Snip -% 


“¢ bus de caufis vocantur clandefti~ 
cc na, cum clam, fine teftibus, qui+ 
bus matrimonium probati poilit, | 
contraluntur,. Altera, cum fine 
debita proclamatione, folennita= 
i See et seclebaltins benediétione 
O90. 3; Sait mots Gt ae 6e~ 
i “fOr ad Concil, Tid ba | 


é¢ 


cc 


Pee). 

€ ¢elebrantur.” TZ. 3. fol. 825.—— 
The proper Query therefore is, 
whether the Confent of the Mem- 
bers of Society, as to Marriage, is fo 
far in the Power of the Society, that 
¢his may reftrain it to certain Con- 
ditions? And the Anfwer to this 
is, that Society has always thought 
fo; as is evident from the many 
Laws made upon this Subject, Some 
of which fimply annull Marriages 
had againft the Confent and Di- 
rection of the Society : Some, by 
punifhing the Offenders capitally, 
annull them in the fevereft man- 
ner ; and others, without annul- 
ling them, do yet punifh them 
upon Account of the Irregularity 
of them, And it is to be obferved 
that the Laws, which we find to 
this Purpofe in the Body of the 
civil Law, were made by Chriftian 
Emperors, who did not think that 
fuch Laws were contrary, but 


D 2 agreeable 


aorpelblcc to ine Chriftian Inftitu- : 
tion: Becaufe the End of all thefe 


Laws was the public Utility, which 
Society, in all the Ways of con- 
fidering it, muft have a full Power 


to provide: for, and: fecure i in all | 


gee Contracts. 


I fhall fet Flanuie ithe ntineinal 


Cafes, ‘in which the civil Law has 
appointed difabling - Circumftances 
as to aici ste Contracts. 


N°. 


~ Wirpows under -the Age. sf ue 


Renn were forbidden to marry 


again without the Confent of their — 


Fathers. “€ Vidue intra viceflimum 
“* & -guintum. annum degentes, 
etiamfi emancipationis libertate 
‘gaudent, tamen .in fecundas 
“nuptias non fine. Patris fententia 


; Pag God. Theod. kb. 


66 


a 4 


at Aa . de Nap dy xi And 


WK A. i hated! “ a alls .O 


Yee) 
fo Cod. Fuft. Lib. 5, Tit. 4. de 
WNuptiis, 1. 18. r 

- Gothofred thought that this Law 
related only to the Marriages of 
Widows, that were of the Senato- 
rian Order. But even this Senfe will 
anfwer my Purpofe. For the Law 
full was fo far a difabling Law. 
Though it may be ure’d againft 
the Opinion of Gothofred, that the 
Words of the Law are general, — 
and that they were fo underftood 
by Amanus in his Interpretation 
of them, and alfo by Yuffinian 
himfelf, who made this one of his 
Laws. Ubi /upra.—Marriages con= 
trary to this Law‘ were null, | 


NO, 


+ Curistrans and Yews were for- 
bidden to intermarry. lf they did . 
they:were to: be profecuted: as if 
guilty of ‘Adultery. “ Ne quis 


gt i> 


pat a 
Cnrie 
A“ bare +e - 
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chriftianam mulierem in matti-~ 
montium Judeus accipiat, cheque 
Judee chriftianus. conjugium 
** jortiatur.. Nam fi quis aliquid 
hujufmodi admiferit, adulterii 
 vicem commifli hujus erimen 
** obtinebit ; libertate in accufan- 
dum publicis quoque. vocibus 
*€ relaxata.”’ Cod. Theod. Lib. 3. 
Tit. 7. dé Nuptiis. 1. 2. Cod, Fuft. 
habbit d tia bed. | 
THE Punifheacat in chogt Cafe 
was capital. ‘The Parties being to 
be profecuted as if they were guil- 
ty of Adultery; the Punifhment — 
of which was Death by the LZ. 
Yulia de adulteriis—And that the 
Sanétion of this Law might more 
efteually take place, the Profecu~ 
tion of the guilty Parties is not 
confined to their Relations, but is 
made general and public. For this 
is the Meaning of the Words ‘‘ Li- 
* bertate 


sY * 
: Se, eee 
« bertate in accufandum publicis 
*€ quoque vocibus relaxata.”—— _ 
Anianus well underftood this Law, 
and hath accordingly explain’d it 
in this Senfe. Quod fi aliqui 
* contra vetitum fe tali conjuncti- 
** oni mifcuerint, noverint fe ea 
*€ pena, qua adulteri damnantur, 
** perfequendos, & acculationem 
*« hujus criminis non folum pro- 
<< pinquis, fed etiam ad perfequen- 
*¢ dum omnibus effe permiffum.” 
~ WN. B. The Reafons, on which 
this Law was grounded, are of 
equal Force now againft Intermar-~ 
riages between Proteftants and Pa~ 
pilts. ; 

N” Il. 

Tr a Man fhall falfely pretend 
he hath obtain’d the Confent of a 
Woman and her Parents, and fhall 
by this Pretence fraudulently “ob-: 

| D 40% tain, 


tain the, PE cht and Order of 
the Emperor for. fuch Marriage, he 
fhall forieit. all. his Goods, ayaa 
riage “thal. Ls Seiten ” a ‘in 
other Words, the. Marriage. fhall 
be null, noes fhall never be, made 
good. afterwards. cc Quidam, ver 
 tufti juris ordine pretermifio, 
‘< obreptione precum nuptias, quas 
“ fe. intelligunt non, mereri;., de 
fe nobis. zftimant poftulandas, fe 
habere puelle «confenfum - con-~~ 
| fingentes. Quapropter tale {pon- - 


‘ faliorum genus prafentis | legis 


igitur contra hanc definitior em 


ruerit, amiffionem bonorum, & 
_** peenam)deportationis. fubiturum 
ofe effe non ambigat. . Et: amiffo 
‘ Jure, Matrimonii, quod prohibi- 
sta, APRUEPBHORS 2 meruerit, » filios 
“ef 


ep 


definitione prohibemus. _ Si quis 


Nuptias precum fubreptione mes 


| [r4aash 

fe jufte hac  ratione futceptos 
ss non habiturum, nec \unquam, 

“6 poftulate. Indulgentiz, -adnota- 
“ tionifve Principis indulto effica- 
“© cem fe venie efectum meruiffe.” 
Cod. Theod. Lib. 3, Tit. 10. 1. 1, 
and fo Cod. Fuft.. Libs. Tit, 8. 
i sicollals Lice | 


WIV. 


Antu Romans were forbidden to 
jeitermoarry with Barbarians. Tt 
they did the Punifhment was 
capital, *€ Nulli © provincialium 
© cum barbara fit. Uxore Conju- 
* oium: nec ulli gentilium: pro- 
© vincialis feemina | copuletur. 
- © Qtod | fi que inter provinciales 
s¢-atque gentiles affinitates ex hu- 
f.. julmodi Nupttis extiterint, }quod 
ff in is fufceptum (L. cum Gotho- 


‘ a ‘capitaliter expieturs 


f Cod. 
a. wi Ue Do 
* 
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Cod. Theod. Lib. 3. Tit. 14. da 
Nuptiis Gentilium. This Law was 
omitted by Tribonian i in the Fu 


gian Code. | 
th ne i 


Ne Wu 


Ip a Man ravifhes a Virgin, | i.e. 
marries her without the Know- © 
ledge and Confent of her Parents, 
whether the Virgin be confenting 
or not, he fhall be feverely pu- 
nifhed, and without Appeal. The | 
Virgin, if fhe be confenting, fhall 
be punithed in the fame manner. 
And the Abettors and Promoters 
of {uch a Marriage fhall be feveral- 
ly punifhed according’ to their 
Condition. “And as to the Nurfes 
of the Virgins, who inveigled them 
into the faid Marriages, they fhall 
have melted Lead poured down 
their Throats. Cod, Theod. Lib. 9- 
Tit. 24. de raptic Virginum, \. 1.— 

| This 


flag 


This Law was made byCon/fantines 
but Con/iantius mitigated: the Se-. 
verity of it, and made the Punifh-. 
ment only: capital. Ibid. 1) 2. & 
Cod. Fuft. Lib. 9. Tit. 13. 


- In this: Cafe the Neariape was 


null for Want of the Confent of 
the Parents ; which was a general 
Reafon in all fuch Cafes, ‘‘ De ipfo 


cs 
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Matrimonio per raptum queeri~ 


‘tur, utrum divellatur? Jure 
* veteri nullas fuiffe Nuptias pro- 


clive eft refpondere, neque ta- 
men ideo folutas, propter pub- 
licam Utilitatem, ut {cribebat 


+ Paulus J.-C. Sed tamen hoc 


Chriftianorum  _Imperatorum 
evo aliter obfervatum, nempe 
folutum Matrimonium ob de- 
feétum Confenfus paterni ex Le- 
gibus Impp. . Quod apertiffime 


teftatur Gregorius Naxianzenus. 


Epp. 176, 18x. 211. Gothof. Com. 


172 


i 44. J) 


in bane: Leg. —~As to the Scuietice of | 


Paul the Lawyer, which is here re~’ 

ferr’d to,-the Reader will fee what 

Thoughts he may entertain of it, | 

_ when he has proceeded a’ Tittle. 
farther ; and that there is no Ne- 


ceflity ink making, with Gothofred, » 


a Diftinction, » in this Refpect, be- > 


tween the -Civil Law, as it dtood: 
before fuflinian, and: as. it» Was’ 


afterwards . practic’d.- under - the! 
Chriftian Emperors, Sete 


eG VEL 


_ If a Man ravithes in the. above= ' 


Pie bus Senfe, or even attempts: 
to marry a Veftal Virgin, he hall 


“ieee 
eee Fo 


be capitally punifhed... ‘¢ Si quis’ 


«non. dicam rapere, fed vel ad— 
c¢ temptare Matrimonii jungendi: 
‘* caufa facratas Virgines, vel invi- 
“tas aufus fuerit, capitali Sen- 
‘S-tentia ferietur.” Cod. Theod. Lib, 


Ce 
9: Tit. 25. de raptu, &c. 1. 2. Cod! 


Jif. L. rf. Tit. 3. de Epi ifcopis: 


N° VIL. 
SENATORS were forbidden by a 
Law of Conftantine to marry a 
Maid Servant, or the Daughter of 
a Maid Serraiit: a freed’ Woman, 
or the Daughter of./a’ freed Wo- 
man; one who had been made-a 
Citizen’ of Rome an | Adtrefs, or 
the Daughter of an AGrefs 
Vintner, or the Daughter nas a”. 
Vintner ; the Daughter of a Pimp 
or Priest ighter ; or a public. Re- 
'‘tailer of Goods, Martiani Novel. 
Tit. 4. de Matrimoniis Senatorum. 
‘What the Emperor | Martian “has 
faid there; in rehedrfing this Law 
‘of Gin panting, and explaining - a 
Doubt, which Palladius entertain- 
ed ahoat an Expreffion i in‘it,: if it 
‘were 


(46 a | 
Were not too long, I thould fet 
down here. For it well deferves © 
to be perus d. as it is quite oppo- 
‘fite toa Pradtice, which has, of 
late Years, but too much prevail’d 
among{t our Nobility ;. and {hows 
that the Antients had a truer Senfé © 
of ingenuous’ and difirigeruous 
Marriages than we have.’ I fhall 
only obferve that the Defign of this — 
Law was.to preferve the Dignity — 
of the Senatorian Order, and keep 
it ree ‘nee all Marks. of Earth 


ih N° VIII. 

The Daughter of “a Senator 
might not marry the Son of a freed - 
Man. If the did the Marriage 
was void. “ Oratione divi Marci 
‘© cavetur, ut fi Senatoris filia li- 
“ bertino. nupfiffet, nec Nuptia 
S* effent. . Quam & Senatus cor 
fie rig sund fecutum eft.” Dige/?. Lib. 


Sto 2% 
a 


Tia.) 
23 Tit. 2. de ritulVuptiarum, Lin6e-. 
And fo vice verfa, the Son of.a 
Senator might not marry the 

Daughter of a freed Woman. 
vs Lege Papia cavetur omnibus in- 
0: genuls, preter Senatores, eorum- 
“ que liberos, libertinam Uxeseans : 
“¢ habere aes Ibid. 1, 2.3. 

- Tuts Prohibition is extended b 
Modeftinus to other Relations of 
Senators. And in all fuch Cafes 
the Marriage is declared void. 
cc Semper in Conjundtionibus non 
folum quid liceat confideran- 
“¢ dum eft, fed & quid honeftum: 
fit. Si Senatoris. filia, Neptis, 
‘¢ Proneptis, Libertino, vel qui 
8 Artem ludicram. exercuit, cu-: 

“¢ jufve Pater Materve id Seoatit; 
*¢ nupferit: .Nuptiz non, erunt. 
Ibid. \. 4.2. And in this Modefii= 
aus kept within the Lex Julia de. 
maritandis Ordinibus, which takes. 

ink 


a: 
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in ’all fuch Relations of Senators, ¥ 
ae Male or eevtale, ies: "7 | 


es 


A Guardian epee not marry his 
_ Ward; either to himfelf or to his 
Son, unless fhe had been efpoufed 


to, or directed by her Father’s 


Will ‘to’ be married ‘to him. In. 
this Gafe the Marriage was void. 

— Non eft Matrimonium fi Tutor ! 
<¢ vel Curator pupillam fuam intra 
‘“viceflimum & fextum Annum, 
“non defponfam a Patre, nec 
‘“*: Teftamento. deftinatam, ducat_ 


_ “yxorem,vel eam fuo filio j jungat. 
“Quo fete: uterque infamatur : & 


cc: “pro dignitate pupille extra ordi- 
“¢snem coercetur. Dige/t. Lib. 23 i 
Tit. 2. de ritu Nupt. l. 66. and fo. 
Paul 1.36: and oe Tit. a see. 
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N’ x. 
A free Woman might not marry 


a Bond- man. Sucha Marriage was 
declared null. ‘* Adi{criptitio au- 


c 
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cc 


tem alieno nubere liberam non li- 
cet, neque ignorante,nequefcient 
te, neque confentiente pofleffore: 
Sed licet aliquid tale ab ad{crip- 
titio geratur, licebit Domino et 
ipfi per fe, et per Provincie Judi- 
cem caftigare plagis mediocribus 
hoc agentem adicriptitium, et 
abf{trahere ab ca gue fruftra ei 
conjuncta eft.” Authent. 4. 1. 
22.17. and fo Cod. Fuft. Lib. 


11. Lit. 47. de <Agricolis. 24. 


N° XI. 


_ Naruraz and adopted Children 


- were not allowed to intermarry. 
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pikedes. Leonis Conftit. 24. Such 
Marriages were reckoned inceftu- 
‘ous.-- Fu/finian carried this farther. 
He did not allow Parents and 
ChildrenbyAdoption tointermarry, 
even after the Adoption was dif- 
folved. Infiit. L. 1. Tit. 10. ff. 1. 
But this was only in the Cafe of a 
‘Daughter or Grand-daughter. For 
‘he. allowed Brothers and Sifters by 
‘Adoption to intermarry, when the. 
Adoption was diffolved. /f- 2. 


: N? XII. as 

Mararacss had without the fa« 
cred Benediétionare declared null ad 
7m1tl0. Ta covarnéo rs [AQOTUpIO This" tepaee 
euroyias bppeadbees REALUOMEYs OS Eva Ye pn 
epur9 TOls TUVOLLEW ithe ee roveutn d Loe TCNO ot 
LOOT sy adé hy ego pnonoer ces uronic, 
ad’ emiredseres Tov Tete. Dixoteov 4 voiairn 
i: anes Leonis Conftit. 89. 

~Tue. facred Benedi@ion by ec+ 
<lefiaftical Perfons was. pradtic’d 
sera | amonott 


Le 
amonegtt the primitive Chriftians, 
Not indeed in the Face of the 
Church, but in private. And 
even Haig came in Time to be dif~ 
ufed. But as this Negle& was 
found attended’ with bad Confe- 
quencés, the Emperor Lo revived 
the antient Practice by the prefent 
Conftitution. Gorhof. Com. in Cod. 
Theod. £..° 3.° Tits 7. i 3. ad fin. 
And as this Rite was both folemn 
and public, a due Senfe of the Im- 
portance of Marriage was thereby 
kept up, and clandeftine Practices 
were thereby prevented. 


Besar: thefe paeelne Cafes 
there is the general Cafe of Chil- 
dren’s marrying without the Con- 
fent of their Parents. This in= 
deed hath been touch’d upon in 
fome of the foregoing Articles. 
But as it is a Cafe of the greateft 
Importance, it deferves to be con- 
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fader’d more largely. —Such Mar- 
riages were abfolutely forbidden. 


cé 


“ 


cc 


ce 


ae LV, ee 


Igitur ficut defideras, obfervatis 


Juris Preceptis, fociare Conju- 
gio tuo quam volueris, non im- 


pedieris : ita tamen, ut con- | 


trahendis Nuptiis Patris tui Con- 
fenfus accedat. ” Cod. Fuft. L. 
Tit. 4s de Nuptiis. §. 2: 
Juftas autem N uptias inter fe 
Cives Romani contrahunt, qui 
fecundum Pracepta Legum 
coeunt; Mafculi quidem pube- 
res, Remnihe antec ie potentes, 
fe patres familiarum fint, five 
filii familiarum: dum tamen, 


fi filu familiarum fint, confen- 


fum habeant Parentum, quorum 


in poteftate funt. Nam _ hoc ~ 


fieri debere, et civilis et natu- 
ralis ratio fuadet : In tantum ut 


Jutlus parentis precedere dea 4 


beat.” In ffit. Lib. 1. Tit. 10. 


Upon 
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U pon this two Points arife. 
a. Whether prohibited Marriages 
were allow d to ftand? and a2. 
What was the Punifhment of fuch 
Marriages ? 


I. As to the firft Point it muft 
be faid, that the general Tenor of 
the civil Law makes prohibited 
Marriages null. Though it muft 
be confefs’d at the fame time, 
that Paul, in his Sentences, fays, 
that Marriages cannot be lawfully 
contracted without the Confent of 
Parents, but that, if they are 
contracted, they are not annulled. 
* Eorum qui in poteftate Patris 

funt, fine Voluntate, ejus Ma- 
“trimonia Jure non contrahun- 
“ tur : fed contracta non folvun- 
tur: Contemplatio enim pub- 
* lice Utilitatis privatorum com- 
S* modis prefertur.” Sent. Lid.2. 


, 34 : 
Tit. 19. S.2——In this Paul is 
followed by + Cujactis and others. © 
His Authority is indeed very great. 
But yet there is juft Reafon to 
think that the above Sentence, 
whichis the Foundation, on which 
thofe, who follow him in this 
Senfe, build, is corrupted. ‘For 
zt. The Reafon, which is there | 
given by Paul for the Allowance 
of fuch Marriages, viz. the Con- 
fideration of the public Utility, 
makes entirely againft them. For 
it is: entirely againit the public 
Utility that in an Affair of fo great 
Importance as Marriage is, Chil- 
dren fhould contraé& fuch Family- © 
Alliances without the Confent of — 
their Parents, and beget Heirs 
to them againft their Approbation — 
and Will.---2, This Pofition con- — 
tradicts what Paul advances in | 
_ other 


a Hie 


~ + Obfervat. Lib. 3. CS 
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other Places, in which he plainly 
fays, that Marriages, contracted 
without the Confent of all Parties, 
cannot ftand. ‘* Nuptie con-~ 
“« fiftere non poffunt, nifi con- 
*« fentiant omnes: id eft, qui 
** coeunt, quorumque in Poteita. 
Pte nites dee. 12h: 23. Lit: 2, 
de ritu Nupt./. 2, and fo /. 11. 
D. de Stat. Homin.--Upon  thefe 
Accounts there is great Reafon to 
‘think that this . Sentence of Paul 
hath been corrupted, + Grotius 
conjectures that this was done by 
Anianus: and + Fam. Gothofred 
thinks he did 8 becaufe the Goths 
and Lombards did not annull fuch 
Marriages, but punifhed them a- 
nother Way. And according to 
this * Schulting hath propofed an 
Ey 4 Emen-~ 


Ree 1B & P-L, 2,c.:6 N. 14. in Not. 
~ Ad 1. 210. Dig, 50. 
~® Jurifprud. Vet. Ante Juftinian. p. 300. Schulting 
fin.» to infert the Words Voluntate eorum before 
won folvuntur, or to underftand them hoc ie 
s 


ok See 
eM tied: by which Pauls Sen 
tence will carry the following | 
Senfe. “‘ That Marriages cannot 
*¢ be lawfully contracted without 
‘‘ the Confent of Parents ; but if 
*€ they are slawfully conta they 
“ cannot be annulled by the Con- | 
** fent of Parents.” By this Means 
Paul perfealy agrees with himfelf, 
and with the seneral Tenor lb 
the civil Law. Though in Truth 
there is no Neceflity of admitting 
Schulting’ s Emendation. For the 
Words of Paul are very capable 
of being underftood in the fame 
Senfe without any Emendation. 
And indeed. + Duarenand t Vin- — 
nius {0 underftood them. *Contins 
alfo mentions this Senfe. Though, 
as to himfelf, he is -inclined te 


think 


Siab initio rite et ex Parentum Voluntste Nuptie 
contracte funt, non peflé illas Voluntate contraria 
Parentum folvi. 

t+ Ad Tit. Sol. Matr, c, de Nupt. 

+ Com. ad Inftit. Lib. x. Tit. 10, ff, 12s 

* Lection. fubfeciv. Lib. A © dy wt 


sz | 
think that Paul's Sentences have’ 
been greatly alter’d and corrupted ° 
by the Epitomizer of them. And 
therefore that, in Cafe of any Va- 
riation eeireck the Pande&s and 
the Sentences, thofe are to be fol- 
low’d preferably to the/e. 7 


II. As to the other Point, viz: 
what was the Punifhment “if pro- 
hibited Marriages : > it muft be faid, 
that the Refciffion of them was the 
firft, and principal part of the Pu- 
nifhment; and that befides, other: - 
PeddNinrenta were inflited onthem, 
according to the Nature and Cir- 
cumftances of the Cafe. This 
is one of Hotoman’s * Quaftiones © 
iluftres; which he thus refolves 
from the Digeffs and In/titutes. 
“ Qui in poteftate funt, fi fine Pa- 
*£ rentum Auctoritate Matron 
um contrahant, hac affictuntur 

‘ pena, 
F Quatt 9: Edit. H. Sap aah 
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** peena, ut eorum injufte Nuptie — 
-dicantur, injultique ipfi Conjus 
c ges, injutti liberi: N luptiz deni- 
«« gue non confiftant’” 1. 2. D. de 
rit. Nupt. Where obferve, that 
the place of the Dige/’s, to which 
. otoman refers, is that, which ex- 
hibits the ahovetentiae d Words 
of Paul for the Nullity of fuch 
Marriages. And. then Hlotoman 
' proceeds to the Inffitutes. ‘‘ Poe- 
**-na autem hujufmodi ‘Matrimo- 
© piorum eft, ut neque Vir, neque 
 Uxor, neque Nuptiz, neque 
‘© Dos intelligatur: et qui liberi» 
<¢ nafcentur, inter {purios. nume- 
* rentur,”!§) pen. fb dnftit. de 
Nupt.—— i, e. fuch Perfons,. fo 
marrying, fhall, in. this refpeat; be 
treated, as if they had not been 
often, eva hall not DICY 
4 2. spi « cites the Code. But, as there i is no its 
thing in the Place of the Code to which he refers, I 


conclude he meant Inflit. 8. pen. de Nuptiis, where - 
thefe very Words are. 
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any of thofe civil Advantages, 


gum Precepta.—As. the Place of 
the Injtitutes here referred to, is 
particular and full to the prefent 


Purpofe, I fhall fet it down, ‘* Si / 
adverfus ea, que diximus, aliqui 
colerint, nec Vir,. nec. Uxor, 
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nec Nuptiz, nec Matrimonium, 
nec Dos intelligitur.. Itaque uy, 
qui ex eo coitu nafcuntur, folent 


‘€ fpurii appellari. —Sequitur CT ZO, 


ut diffoluto tali coitu, nec Dotis, 
necDonationis dra chin: locus fit. 


£ Qui autem prohibitas N uptias 
contrahunt, et alias Poenas pa- 
** tiuntur, que facris Conftitutio- 
nibus continentur.”’ 


To clear up this Matter fame: 


what farther it is neceflary toobferve, 


that 


which the Law gives and fecures _ 
to thofe, who marry /ecundum Le- 


“Sp, 
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that there is a twofold Imperfee~ | 
tion and Nullity i in Laws. 


I. A. Law is imperfeet in He 
higheft Senfe, when it prohibits. 
the doing of a thing, and yet does 
not annul, or punifh it when 
done.—— So Ulpian. “ Imperfeta 
Lex eft, veluti Cincia, que fu-— 
f¢ pra certum modum asthe pro- 
_ hibet, exceptis quibufdam cog—— 
“Somatic: eb Li plus donatum fit, 
*¢ non refcindit.” Tie ear 2. 
+ Macrobius’s Definition of an 
imperfect Law comes up to this. 
““ Inter Leges quoque illa imper- 
“* fecta dicitur, in qua nulla devi- 
“ antibus Poena fancitur.’’But there 
is no reafon to expect that fuch a_ 
Law will have any Influence upon 
human Actions. And Livy, when 
he was {peaking of the Valerian 
Law, which was of this kind, and 
| fug- 


+ In Somn. Scip. L. 2. ¢. 17. 
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fugeefted that a Senfe of Honour 
andShame might have been thought 
a fufficient Support to it, yet fhews 
that he himfelf thought this too 
great a Refinement. { “ Valeria 
“¢ Lex, quum eum, qui provocaf- 
« fet, Virgis cedi, Securique ne- 
“ cari, vetuiffet, f1 quis adverfus 
“ eam feciffet, nihil ultra, quam 
“ improbe facium, adjecit. Id 
‘¢ (qui tum Pudor hominum erat) 
« vifum, credo, Vinculum fatis 
“< validum Legis. Nunc vix ferio 
ita minetur quifquam.”’ 


II. A Law is imperfect in ano- 
ther Senfe, when it prohibits the 
doing of a thing, and punifhes 
the Tranfgreflion, but yet does 
not annull the A&t.— So U/pian. 
** Minus quam perfecta Lex eft, 
“© que vetat aliquid feri: et, fi 

¢ factum 


'} Lib. ro. c. 9. there are various Readings as to 
ferio, which the Reader may fee in F. F. Gronovius. 
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6 fh aum fit, non refcindit ; fed 
6 Poenam. injungit el, qui. cites | 


** Legem fecit.. Qualis eft Lex 
“ Furia tefamentaria, que plul- 
“quam mille’ Affium Legatum, 
_“ Mortifve caufa prohibet capere, 


“¢ preter exceptas perfonas ; at tl 


~ 


* adverfus eum, qui plus ceperit, | 
eee penam conftituit.”” 
Tet... Seo, 


In this Senfe moft © 


human Laws may be ftil’d imper- | 


fe&. For in many Cafes Acts 
cannot beannull’d. And in many 
other Cafes a greater Punifhment 


may be inflicted than the Advan- — 


tage arifing from the Tranfgreffion ; 


as in the Inftance, which U/pian — 


mentions. And chén the End of | 
the Law, which is the Prevention — 


of Wrong, will moft probably be 


obtain’d: or, however, this is the 


moft prudent thing that humati 


Laws can do. 


s 


Ir 
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ir muft farther be obfery” d, 
that there is a twofold N ullity’ in in, 
Law. 


I. Tue firft is, when Adts are 
refcinded, data they were done 
by Wattins difabled by Law to do 
them.— Thefe Acts are confider’d 
in Law as having never had any. 
Exiftence. And the judicial Sen- _ 
tences, by which they are fet afide, . 
are only declaratory of the original 
Nullity of them. For they are 
null; not becaufe they are declar’d 
to ie fo by a judicial Sentence, but 
the judicial Sentence declares them 
to be‘null, becaufe they were ori- 


goully fo. 


Il. Tae other Nullity 3 is, vaiaa, 
prohibited Acts are not serene, 
but yet all the Benefits and Sechaae | 
tages, annex d to the Obfervance 

a 8 
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of the Law, are taken away from 
thofe; ae offend againft it: — 
Thefe Aes are not confidered as 
null in themfelves, but only i in their 
civil effects. — It is in this Senfe 
that clandeftine Marriages are by © 
fome underftood to be null: that 
they are call’d injuftce Nuptia ; 
and the Parties, fo contraéting, 
are ingu/it Conjuges, _and their 
Children izju/ti liberi. 


From hence it appears, that thofe 
Laws, which made clandeftine Mar- 
Tiages null, if they are underftood 
in the fecond Senfe, were alfo im- 
perfect. in the fecond Senfe; and 
that, if they are underftood to make 
er null in the firft Senfe, they 
were perfect in the firft Serife, in 
which prohibitory Laws are per- | 
fect. And thefe Laws were 
perfect alfo in another Senfe, as_ 
it Pan to be more for the Ad- | 

vantage 
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vantage of Society, and for the 
Benefit of the Parties themfelves, 
that clandeftine | “Marriages fhould 
be made null in the firft Senfe, 
than allow’d to fubfift under'a De. 
privation of all the civil Advan- 
tages, -which attend legal Mar- 
riages. 


Tuosz, that extend the Force of 

the prohibitory civil Laws to an 
abfolute Nullity of the Acts pro- 
hibited and done, build upon the 
following Law of Theodofius and 
V alentinian.— “* Nullum Pactum, 
** nullam Conventionem, nullum 
“ Contraétum inter eos videri vo- 
*“lumus fubfecutum, qui contra- 
hunt Lege contrahere prohiben- 
te. Quod ad omnes etiam Le- 
eum Interpretationes, tam ve- 
teres, quam novellas trahi gene- 
taliter imperamus: Ut Legifla- 
tori quod feri non vult, tantum 
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&: prohibuiffe fufficiat: ceteraque ' 
quafi. exprefla ex Legis. liceat — 
** voluntate colligere : hoc eft, ut 
ea, que Lege. fieri prohibentur, 
Pine Pacine facta, non folum inuti- 
& ‘ia, fed pro infsGtis etiam habe- 
“ antur: — licet Legiflator fieri 
* prohibuerit tantum, nec - fpe- 
“¢ cialiter dixeret es effe debere © 
“ quod factum eft.” Cod, Fuft. 
Lib. 1. Tit. 14. de Legibus. — 
be oaA 
Mucu may be, and hath heer 
faid, .on this Subject. For it is 
certain on the one hand that a 
Law, which hath. no Sanétion, is 
zeally no Law; and amounts to no 
more than a “prudential Advice. | 
And it is equally certain on the — 
other hand, that a Law, which is 
merely prohibitory, doth not carry 
an itfelf the. force of an abfolute | 
Nullity, or Refciffion of the A@s — 
‘lone eontrary to it. This muft _ 
SPAY AES be 


[ez] 
be done either by a Declaration to 
this Purpofe in the Law itielf, or 
by fome additional Law. And 
though there fhould not be a writ- 
ten Law.to this Purpofé, yet if 
there is fuch a Senfe in being, which 
is allow’d of as founded on Guftom, | 
© That whatever -is prohibited 
“ by. Law. will not be allew’d to 
* ftand good,” in fuch Cafes a 
merely prohibitory Law will carry 
with it a Refciflion’ of the things 
done contrary to it. And _ this 
- Refciffion will be the Penalty and 
Sanction of that Law. “ Si Lex 
“ fimpliciter aliquid fieri vetet, nec 
ullam nominatimadyiciat Penam, 
rece colligimus et ftatuimus ‘ea, 
que contra Legem fiunt, pro 
infectis haberi, et ipfo Ture effe 
nulla. Tunc, enim hance effe 
Poenam Legis, et hoc velle Legem 
intelligimus, ut quod factum 

F 2 eee 
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“ eft infeécum fit, id eft, caffuny 
“et irritum’ prorfus. Velutiits 
“ filius fine Confenfu Patris Ma- 
“ trimomum contraxerit.” Vigniz 
Sclehe Furis Quaftio ab. = 
ec. 1. — But it is not fo much to 
my Purpofe to enquite, whether 
the A&s, which were done con- 
trary to merely prohibitory Laws, 
were refcinded by the force of thofe 
Laws, or by the Interpretation, 
which was put upon them by the 
abovemention’d Law of Theodofius 
and Valentinian, as to obferve, that 
either Way the Ads fo done muft 
be held to have been refcinded. | 


Tus double Nullity, wBich | I 
have mention’d, is a very neceflary 
diftinction : which if we neglect 
to obferve, we fhall entertain very 
wrong Notions on this Subject, 


and confound. two things, which 
: are 


io [69°] 
are -really and widely diferent. 
_ That Nullity, which confifls: in a 
Refciflion of the A& done, always 
implies that Nullity, vthiok confifts 
in a Deprivation of the civil Ad-- 
vantages of Marriage; but not 
vice verfa.— This indeed may feem 
to bea double Penalty, and a 
double Sanétion: and fe contrary 
to what Papinian fays: ££ Sanctio . 
** Leoum, que noviflime certam 
*° Poenam itregat lis, qui Praceptis 
Legis non obtemperaverint, 
ad eas Species pertinere non 
videtur, quibus ipfa Lege Poena 
es fpecialiter addita eft. Nec fane 
verifimile eft delidum unum 
‘eadem Lege variis * eftima- 
tionibus coerceri.”” Dige/. Lid. 
48.Tit. 19. §. 41. But thefe things 
may be reconcil’d by faying, that 
in this Cafe the Refciffion of the 
Act prohibited, and the farther 
Fi Penalty 


* i, ec, Penis. 


£¢ 
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Penalty exprefily inflided | upon if, § 
are not to be confider’d as two © 
Penalties, but only as different’ - 
‘parts of one Penalty, operating in 
feveral refpeéts, And it isto be 
farther confider’d, that the civil’ — 
Law pronounces upon clandeftine — 
Marriages, nat fingly by any one © 
Law, which may be merely pro-— 
hibitory, but by the Syftem, or 
Whole of the Laws er | 
that Subject, : i | 


I have onen’d this Matter fo far, - 
as it was proper to enable the - 
Reader to. form fome Judgment — 
-upon_ it. I will not, at prefent, 
purfue it any farther. It appears 
- from the abovemention’d Inftances, — 
that the civil Law hath appointed — 
difabling Circumftances as to Mar- — 
riage Contracts, and inflicted Pu- 
nifhments on clandeftine Marriages; — 
and that part of thefe Punifhments — 
| was, — 


| ye 
4was, in fome Cafes, a Refeiflion of 
- the A@ prohibited Upon the 
- “Subject in general, and to conclude 
this Section, I fhall fet down the 
Opinion of Gentian Hervet, who 
was a moft able Lawyer, both in ~ 
the civil and canon Law : by which 
it appears that Marriage Contracts 
are, and muft be, like all other 
Contracts, null, when the contract- 
ing Parties are difabled by Law to 
enter into them. ‘* Ut verum fit 
** et legitimum Matrimonium, ne- 
ceffario requiritur, ut i contra~ 
hant qui Jure non prohibentur 
contrahere. Et hoc merito dici 
£* poteft effe, ut loquuntur, de 
* Subftantia Contractus. Si itaque 
cum perfona prohibita contra~ 
 hatur, five fit publicum, five 
** clandeflinum Matrimonium, 
femper eft illicitum, nec poteft 
.* confiftere, ut quod fit ipfo 
F 4 ce Jure 
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< Jure nullum.”” Orat, ad Coe : 
Trid. intended to have been {fpok= | 
en when the Council was tran- — 
flated to. Bonouia. But Paw III, 
having. fufpended the Council, it — 
was not fpoken, but was. printed 
at Peri, A. D. 1555. 


SECT, | 
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W. hat has been.done in France on 
this Subject. 


ORE. has been done in 

France. towards prevent- 
ing clandeftine Marriages. than in 
any other Kingdom. 

As the feveral Ordonances id 
Edidts to this Purpofe are not in 
every Body’s Hands, the Reader, 
I prefume, will . be lad to have 
them . laid before. him. This I 
fhall willingly take the Trouble 
of doing; and for this farthep 
Reafon too, that he may take 
nothing upon Truft; a Point 
which I. have all along in View. 
——But to avoid being tedious on 
a Subject, which is dry enough of 
itfelf, I fhall lay before the Rea-. 
der only a fhort View of the Steps 
, 2 taken 


SE TEN | 
taken at different Times, to bring — 
about the End intended ; and fhall 
make no more Obfervations, than 
‘what will be neceflary to connec 
the feveral Parts of the Proceed- 
ings into one Body. 


Ix the Ath Council of. Onli 
‘A.D. 541. this Canon was made. 
*¢ Ut nullus per Imperium Potef- 
© tatis filiam competere audeat 

* alienam : ne Conjugium, quod _ 

‘contra Parentum Voluntatem — 
ae mp copulatur, velut Capti- 

‘ yitas judicetur, fed ficut - eft 
oA «pacha non admittatur. 
et. Si qui perpetraverint Excommu- 
-*€ nicationis Severitas pro modo 

‘* piaculi imponatur.” Can. 22. 
Raid j in the 3d Council of Paris, 
“A.D. 557. Can 6. * Nullus 
§¢ Viduam neque filiam alterius — 
extra Voluntatem Parentum, — 
* aut rapere prefumat, aut Regis — 

“ benes 


3 {7 4 | 
béneficio’ eftimet “poftulandam, 
*© Quod fi fecerit, fimiliter ab Ec- 
clefiz . Cintirtibiens femotus 
Anathematis damnatione plec- 
A tated OC - 


AL 
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Tue Church proceeded as far 
as ecclefiaftical Power cou’d go, 
that is, to Excommunication. But 
the eivii Power went farther. 

- Cranpestrne Marriages were in 
general forbidden by Charlemain. 
Capitular. Lib. 6. N° 131. “ Nul- 
“ lum fine dote fiat Conjugium, 
nec fine publicis Nuptiis quif- 
quam nubere prefumat.’ Lib. 7. 
N°r27.fSancitum eft ut publica 
Nuptizab ii iis, qui nubere cupiunt, 
fiant; quia fepé in Nuptiis clam 
fictis eravia peccata accrefcunt. 
—Et hoc ne deinceps fiat, om- 
nibus‘cavendum eft. Sed prius 
*€ conveniendus eft Sacerdos, in 
6 


§< rate Parochia rier fier de 
7 7h bent 


sé 
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«© bent in Ecclefia coram Populo’: o 
‘¢ & ibi inquirere una cum Populo 
“ ipfe Sacerdos debet fi, @e.— et 
< {7 licita aut honefta omnia pari- 
“ ter invenerint, tunc per Confi- 
‘¢ lium & benedictionemSacerdotis, . 
© & eonfultu. aliorum ‘bonofuny 
‘* hominum eam fponfare & legi- 
“¢ timé dotare debet.—Tunc fi ex- 
** pedierit, -publicé & non eccul- 
S té ducenda eft Uxor, 


Bur as: Laws, which have no 
Penalty annexed-to, them befides — 
the. Difpleafure ‘of the Sovereign, 
can have -but little or no Force, | 
the Evil of. clandeftine Marriages 
‘full went on.» *+- They were com- 
monly practic’d in Italy ; and — 
from thencethey eafily {preadthem- . 
Selves into France. And therefore 
Alen. Vl. went farther, and, by an- 
Edi& which he publithed as Feb, 

15 56, gave Power to Parents to 
) diftn~g 4 


t Thuan. Hitt. Lib. 19, 


Logeptile 

difinherit their Children, who mar- 
ried- without their Confent’s the 
Men being under the Age of thirty 
Years, and the Women under the 
Age of twenty-five ; and farther 
fubjected the Peters: who fhould. 
fo marry, and all others, who fhould 
be aiding and affiting to them, 
to fuch Punifhments as the Laws 
in being inflicted upon them. — 
* Statuons & ordonnons par Edit, 
*¢ Loy, Statut & Ordonnance per- 
petuels & irrevocables, que les 
‘© Enfans de famille ayant con- 
tracte, & qui contracteront cy 
apres Mariages clandeftins, con- 
‘tre le gre, vouloir & epee 
“¢ ment, & au defceu ‘de leurs 
Peres & Meres, puiffent pour 
_* telle irreverence & ingratitude, 
“ Mepris Stontembemeac de leurs 
“¢ dits Peres & Meres, trangreffions 
| delaLoy, & conten dencht de 
~* Dieu, & offenfe contre le Droit 
«de l’Honnefteté publique, infe- 

: ** parable 


e 


ce 
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: parable d’avec Putilité, eftre par! 

leurs dit Peres & Meres & cha-- 
 cun d’eux, exheredez, & exclus 
‘de leurs Succeflions,,——. Ef 


d’abondant avons ordonné & 


ordonnons, que les dits enfans; 
conjoints. par la maniere que 


& donné. confeil & aide pour la 


deffus, & ceux; qui auront 
traité tels Mariages. avec eux, 


Confommation diceux, foient— 


noiflance. en appartiendra. — 


| fujets a - telles peines qui feront | 
avilces, felon l’exigence des cas, 
_par nos Juges, aufquels la con- 


_Ne voulons & n’entendons com+— 


prendre les Mariages qui au- 
ront efté, & feront contractez 
par les fils excedans L’Age de 


trente Ans, & les filles ayant 


vingt cing Ans pafiez & accom-— 


en devoir de requerir l’Avis 8 


_Confeil de sai dits Peres & 
: Metes. : sn The 


oad 


plis, pourveu quils fe foient mis 


Neel | 

| Thuanus highly commends this 
Edia, and calls it ‘‘ Edictum pium, 
“ honeftati publica confentaneum, 
“© & fan@ifiimum.” iif. Lib. 19. 
circa fin. and yet it is manifeftly _ 
attended with two great Defects. 

1. That fuch Marriages, though 
they were difapproved, prohibited, 
and punifh’d, yet were not an- 
nulled. Which Defec& doth in- 
deed equally attend all thofe civil 
Laws, which prohibited Marria- 
ges under certain Circumftances, 
and yet did not annull them, when 
folemnizd. All thefe Laws were 
fo far imperfect ; and in the fame 
Senfe, at leaft, that the Lex Furia 
Rtemensaric was. 

2. The other Ae Defea: which 

attended the Edict of He. II. is, 
that it put the Execution of it in 
the moit improper Hands... For 
the natural Affection which Parents 
bear towards their Children, will 
never fuffer them to be Shain Exe- 
, cutioners, 


[ 80 | 
eutioners, even when they ate dif. 
obedient to them. For” which : 
Reafons, I fuppofe, it Was, ‘that 
Pafquier wilhed the King had pro- — 
ceeded ftill. farther, and, inftead 
of endeavouring to untie the 
Gordian Knot, had, like Alexan- 
der, cut it at once, and annulled. 
fuch Marriages. ‘ Je defire qu'on 
by. orbiontiaky: par une bonne & 
** ftable Loy que le Mariage des 
‘* Enfans fuft null, auquel les 
“ Peres & Meres n’auroient inter+ — 
‘© pofé leur Authorité”’. Let’ Ef- q 
Rien. Pafquier a Mefirs Robert and 


Pournier. 


Ar laft Aen. Til. aa an effin 
_ tual End to this great Evil, by dif- _ 
abling all Perfons from contrading | j 
Marriage without publication of ‘ 
Banns, &c.. by punifhing with © 
Death thofe' that married Minot f 
under the Age of © twenty-five — 
Years, without the Confent of © 
their Parents, and by infliGing — 4 
eX- 


Ter] 


Blac ndiney. Punifhments » ch 
thofe, who were aiding and aflift. 


ing to them. 


iene ao faite fur les Re- 


monfirances des Eftats. tenus a 
Buois, Paris. 1579. 


tC 
tc 
& 
€¢ 
&e 
a3 
cc 
cc 
*& 
«“ 
« 
ra 


7: 


&¢ 


+. 


ART. XL. 


“¢ Pour obvier aux abus & In- 


conyeniens qui adviennent .des 
Mariages clandeftins ordonnons 
que nos Sujets, de quelque Eftat, 
Qualité & Condition quils foient, 
ne pourront. valablement. com 


' tracter Mariages fans proclama~ 


tions precedentes de Bans faits 
par trois divers Jours de Feftes, 
avec Intervalle competant :) om 


ohne pourra obtenir difpenfe, 


finon apres la premiere proclama- 


tion, &cefeulement pour quelque 


urgente ou legitime caufe, &a 
la requilition gi principaux & 


plus proches parens communs 
6°. des 


\ 


/ 
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des narciés contractantes. Apres 


lefquels bans feront époufez, 


publiquement. Et. pour pouvoir 


temoigner de la forme qui aura 
efté obfervée efdits mariages, y 


aflifteront quatre perfonnes dig~ 


nes de foy, pour le moins, dont 
fera fait regiftre, le tout fur les : 
peines portees & indictes par les — 


Conciles. Enjoignons aux Cu- 


rez, Vicaires & autres, de s’en-— 


querir foigneufement, de la 


qualite de ceux qui fs voudront ; 


marier. Et s’ils font Enfans de 
famille, ou eftant en la puiflance 


ee: autruy, nous leurs defendons — 


tres etroitement de paffer outre | 


ala celebration des dits Mariages, 


sil ne leur apparoit du Con- 


fentement des Peres, Meres, 
‘Tuteurs ou Curateurs, nee peine 


deftre punis comme ahstits du t 


Crime de rapt. 


ART.@ 
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ART. XLII 
* Ft voulons que ceux gti fe 
trouveront avoir fuborné fails ou 
fille mineur de vingt cing Ans, 
fous pretexte de Mariages, ou 
autre couleur, fans le gré, Sceu; 
Vouloir & Confentement exprés 
des Peres, Meres, & des ‘Tu- 
teurs, foient punis de Mort fans 
efperance de Grace & pardon : 
non obftant tous confentemens 
que les dits mineurs pourroient 
alleruer par apres avoir donne 


au dit rapt, lors diceluy, | ow’ 


auparavant. Et  pareillement 
feront punis extraordinairement 
tous ceux qui auront participe 
au rapt, & qui y auront preits 


confeil, confort & aide, en au- 


cune ‘Maniere que ce foit. 


Tuts was confirm’d by an Edie 


of Hen. 1V. Dec. 1606. 
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ART. XII. 


_* Nous voulons que les Caufes 


concernant les Mariages, foient 


& Jurifdidion des Juges dE 


‘& appartiennenta la Conoiffance 


glife, a la charge quils feront 


tenus garder les Ordonnances, ; 


mefme celle de Blois en L’ Art. 
40. & fuivant icelle declarer les 


“Matiages qui n’auront efté faits — 
& celebrez en L’Eglife, & avec 
la forme & folemmité requife 
par le dit Article, nuls, et non ‘ 


valablement contraéted, 


ss 1629. 


ART. XXXIX. 


OL Ordonnance de Blois tov= 


£ ii les: —— epee 


ne a 


“” a Sa 


-- Tris was farther contaenad by 


| an Ordonance of Lewis XII. suis 3 
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* {era exactement obferyée: & y 
“ adjouftant, voulons que tous 
« Mariages contractes contre la 
“ teneur de la dite Ordonnance, 
-** {oient declarez non vhlaWlanaian: 


‘© contractez : faifant defenfes a’ 


“ tous Curez & autres Preftres {e- 
*¢ culiers, ou reguliers, fur peine 
*< q’Amande arbitraire, de celebrer 
‘© aucun Mariage de perfonnes qui 
§ne feront de leurs Paroifiiens, 
§* fans la permiffion de leurs Cu- 
rez, ou de VEvelque Dioce- 
«& Gting 


Aie. te. fala Le 
_ © Voulons tels Mariages eftre 
* declarez nuls, & de nul effet & 
valeur, comme non valablement 
** ni legitimement contractez : fans 
gue par le temps confentemens 
© des perfonnes ravies, leurs pa- 
 rens & tuteurs, preftez avant ou 


G 3 “6 * apres 
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“ apres les dits pretendus Mariages, 
‘ils puifient eftre validez ou con- 
“‘firmez: Et que les Enfans qui 
‘* viendront des dits Mariages, foi- 
“ent & demeurent baftards & il- 
“‘ legitimes, indignes de toutes 
‘* Succeffions directes & | colla-— 
“terales qui leur pourroient 

‘¢ echeoir.”’ 


The fame Lewis XIII. did after- 
wards, viz. 19 Dec. 1639, more 
amply confirm his own Edié, and 
all the Edis of his Predlsensicna 
again{t clandeftine Marriages: and 
this Declaration has been the ftand- 
ing Law in France ever fince.— - By 
this means they have put an End 
to clandeftine Marriages as effectu- 
ally, as can ever be hop’d to be done 
by human Laws. For fince the 
Declaration of Lewis XII. which. 
is now above a eect they have 

had 


E er] 

had very few, perhaps not above 
three or four clandeftine Marriages, 
——This good Effect is wholly ow- 
ing to the ftrict Adminiftration of 
Jultice which is obferv’d in that 
Kingdom. For in France Laws are 
executed, as well as made, 


‘ Ve) 
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Objettions a are afer: | 


fi Y Defign. in this Seaion s 
|. to confider the principal 


Obicaions, that are, or may. be — 
made, again{t a Bae for annulling — 
crete Marriages. And I hall © 
premife only this. That no Law | 
was ever made, but what was liable | 
to fome Objections : | And that no | 
Law can be made, which, confider- ; 
ing the Importance Sf the Cafe, 
will be liable to fewer Inconvenien= _ 


cies, and attended with more Ad= 
vantages, than a Law to annull, 
and abfolutely make void all dinne 
deftine Marriages. — There feems 
indeed to, be a Neceflity. for fuch 
a Law: fince all the Endeavours, 
hitherto us’d to prevent that Evil’ 
have not operated: fo, as to anfiver 

the | 
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the Intention of the Legiflature, 
and do really amount to no more, 
than the aiming at a good End by 
means, which are infufficient to 
ebtain it. 


 OBF. 1. Ir. is faid that clans 
deftine Marriages are obtain’d in a 
more private manner than thofe, 
which are not clandeftine. And, 
as People are generally defirous af | 
being | married privately, the re+ 
quiring Marriages to be celebrated 
publickly would be a Difcourage+ 
ment to them; and might lead 
fome into F Aa cucciedesst tather than 
be married publickly,. and fo this 
ees encreale ie 


ANS. As Society grants civil 
Advantages to. Marriages, it has a 
Right to reftrain them to what 
Conditions it thinks proper. Or, 
ES) = in 


[ 90 J | 
in other Words, Society has-a Righe | 
to grant its favours to fuch Mar« 
riages only, as are celebrated in that 
Form and. Manner, which it ‘has. 
prefcribed ; whether the contract- 
ing Parties like them or not. ——— 
What fhall be deem’d a legal Mar- 
riage is a Point, in which Society 

has a Right to bie fatisfied, And 
if the Form and Manner, required 
to be obferv’d, in Order to have a 
Marriage debate d legal, are not 
unreafonable in themfelves, the 
Confequence apprehended in the 
Objection ought not to be imputed: 
to the Law, but to the want of a 
due Difpofition in the Parties to 
fubmit to the Law. | 
Tue End, which Society. hatte 

in View in requiring Marriages to 
_ be folemniz’d in a public Manner, — 
is the immediate Benefit of the | 
Parties themfelves, and their Iffue. 
oes Iti iS unreafonable that the Parties 

themfelves 


[ or J 
themfelves fhould have it, any 
Way, in their Power to deny, ftifle, 
and, in Etec, to annull bhai 
Marriage; either by Confent be- 
tween themfelves, or upon any 
Difference that may arife between 
them: which yet they may eafily 
have in clandeftine Marriages. 
And it is unreafonable alfo that 
their Iffue fhould not have it in 
their power to prove their Legi- 
timacy: which yet in this Cafe 
they may not have, altho’ their 
Parents never intended to do them. 
fuch an Injury.— Now thefe are 
real Evils: which it is the Inten- 
tion of Society to prevent, by re- 
quiring Marriages to be folemniz’d 
in fuch a Manner, that full Proof | 
may eafily be made of them. 
Whereas the Privacy, which. fome 
are, in fuch Cafes, fond of, (tho’ 
this alfo may be obtain’d in com- 
plying with the legal Form) is a 


Circumftance 


ARON ST akira ag i hoes 
va : 4 5 ~" e, y be a me 


f oa J 


Circumftance of fo {mall Confis e 


deration, that it does not deferve, 


in any Refpect, to be put in the 
Ballance againft the real Good of 
Society.— And if there was more 
in fuch a Fancifulnefs than there - 
really i is, yet fill is it contrary to 
the. fun tamietal Laws of Society, . 


thatthe gratifying of the private 


Whims and Fancies of a few fhould © 


be preferr’d to the real and geal re 
Good of Society. 
- Tue public manner, in Shieh 


Marriages are, or may toa requir'd — 


to be celebuaced. viz. by the Mi- 
nifter of the Parifty where either 


of the Parties dwally and in the — 
Prefence of two or three Witnefles, — 
would never, of itfelf, produce 
fuch an Effect as is fuggefted in — 
the Objection. For all Parties — 
may chufe their own Witnefles, and — 


keep their Marriage private as long 
as they think proper.— And we 


fee 
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fee in Faé& that the apprehended 

Confequence as to Fornication 
does not follow, either in Holland, 
where none are married but by 
Publication of Banns, or in France, 
where all Hidenic fine’ Marriages are 
made void. 


OBF.2. Tus fetting afide 
elandeftine Marriages, is fetting 
afide the AG of God, which can 
not be done. For our Saviour has 
plainly declar’d, that Men ought 
not to put aftindes thofe, whom 


God hath put together. 


ANS. Aut civil Laws, which 
are made for the Good of Society, 
and are not contrary to the Law 
of Nature, are approved of by | 
God, and, in this Senfe, are his | 
Laws. And Obedience to fuch 
Laws is Qbedience to. the Will of 

God. 4 


God.— ‘And: therefore’ thes letting! 


afide of clandeftine Marriages, as 


id 


itis not, on the one hand, contrary — 
to the Law of Nature, ‘butedoesy | 
on the other hand, tend very much — 
to the Peace and good Order of — 
Society, muft be agreeable to the — 
Will of God. And thofe, who — 


are married contrary to fuch ‘laa 
Laws, are not put together’ by God. 


Batok the annulling of clan= — 


deftine Marriages is not putting 


afunder thofe, whom God has put 


together, but thofe, whom God has 


not put together. 


Gop cannot be faid to fei cual 
Perfons in Marriage, but when 


this is done by certain legal Means. 


Now it belongs as effentially to all. 
Governments to appoint thefe cer- 


tain legal Means in Marriage Con- 
tracts, as it does for them to ap~ 


point difabling Circumftances as to 
any other Contracts.. And when — 


fuch 
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fuch are appointed by them, they 
take away the Power of entring 
into Contracts, which are contrary 
to them.— The Parties contracting 
have, in fuch Cafes, ‘no Confent to 
give. Anda Contrad, thus made, 
is fo far from being the A& of 
God, that it is, in all refpects, il- 
legal, and null ad initio. a 

Tur Romanifis, 1 am fenfible, 
would not anfwer the Objection 
in this Manner. T hey diftinguifh 
the civil Effects. from the Sacra- 
mental Part of Marriage ; and al- 
low that a Marriage may be an- 
null’d by the temporal Power as to 
its civil Effects, but not as to the 
Sacramental Part of it; But they 
have cramp’d themfelves in this by 
making Marriace a Sacrament.’ 
For it is in the mutual Confent of 
the Parties that they place the 
Matter of this Sacrament - And 
they don’t allow Sacraments to be 

| within 
2 
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within the Cognizance of teinpioral 
Powers. * ‘* Curie fupremz-’ ‘in 
< clandeftinis fliorum — familias 
“« Matrimoniis diftinoucre, ac: fe 
cernere folent Conventa nuptialia. 
» ieab ipfo Sacramento; & quoad_ ? 
‘% iftas fala confuevenias decernere 
Matrimonii nullitatem ac inva? 
liditatem, non tamen ullatenus 
anaaillaxe Conjugii Vinculum, 7 
neque convellunt mutuum illum 
Partium. Confenfum qui Mates 
riam. prebet Sacramenti; quia 
Laici . Judices incompetentes: 
funt in _Spiritualibus, & Sacra+ 
mentis.”— But thefe things are 
meer Compliments to the {piritual 
Power, after the civil Power hath 
done arn real Bufinefs.— In. the 
Church of Rome they have, as we 
have feen, the Confent of dis {pi= 
ritual Rawde already declared: as 
to this Point. And therefore all 


® Carol. Fevretus. Lib. 5. de Abufu, Tit. a. 
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that is done upon this, either Dye... 
the -{piritual | or civil Power, is 
‘meer ‘Matter’ of Form ; ma is 
only declaratory of an L nebbedirit 
and original Nullity in fuich Cafes. 
— Arid it ought to be further ob- 
ferved, that, whatever becomes of 
legal Marriages, clandeftine Mar- 
riages can never, fincée the Council 
of Trent, be- deein’ d Sacraments 
event in ‘the Senfe of the Church 
of Rome becaufe in zhefe that 
proper Confent of the Parties is 
‘wanting, which in z4at Church is 
the effential Foundation of the 
‘Sacrament of Mi: lartiage. As there» 
fore clandeftine Marriages cannot, 
-fince the Council of Trent; be Sa~ 
craments before the civil. Power. 
hath in Form, and judicially de+ 
clared them hull, fo neither. can 
they poflibly be asnGdert d as-hav- 
ing any thing of a Sacrament in 
them after they have been fo fet 
afide.—However, thefe Diftinétions 

H fate | 
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_.and Differences. -agree in eee maiti 
Point. For they allow that thaz may 
be done by the Concurrence of the 
civil and {piritual Power, which, 1 
affert, may be done by the bial 
Power alone. To which, as it feems 
‘to me, it wholly belongs to appoint 
: difabling Circumftances as to all 
Contracts, which regard the civil. 
Eftate. And when fuch difabling 
Circumftances as to Marriage, are 
appointed by the civil Power, they 
are as truly the Ordinance ae God 
as any other Appointment of Go- 
verninent is.--The civil Power, in 
annulling clandeltine Marriages,acts 
as conformably to the Ordinance’ 
and Will of God, as thofe, who are 
garried clandeftinely, act againft 
them! And _ therefore if the Ac 


pict the civil Power can, in a In- 


: saaullade: Hi oG? TONG YORE aa 


dling! i 4 ~ a 
a 


a ee 
“Md OBY. 3. YOUNGER Children 
“Would, by fuch a Law, be de- 
“prived of the Chance they have 
of making their Fortune by mar- 
“rying fome rich Party. 


ANS. Tuis. Objection “hath 
always been made again{t fuch a 
‘Law, whenever it hath been at-. 
/ tempted. But it ought to be con- ~ 
fidered, that ho Advantage in this 
Way can be made by one F amily, 
but what muft be, in the fame 
“Proportion, injurious to another 

Family. And therefore, as the — 
“Advantage and Injury are ‘equal, 
and it is befides uncertain befote- - 
hand ori which Side either of them. 
will happen, it is prudent, and 
for the common Good of Society, 

to prevent them. For Advantage 
‘in Fortune is not always Advan- — 
tage in Happinefs. — Befides, in, 
‘this Cafe Society ought not to 
confider the Advantage of thof, 
H 2 whe 
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-who. are moft neceflitous, ptefera-_ : 


bly to the Advantage of thofe, who 
have moft to lofe. For it would be 


-eontrary to all the Rules of good. 


Policy, that Society fhould fhew a 
greater Regard to its lefs valuable, - 


than to its more valuable A tanalaaat 


Objection againft a Law, which 


| Community, t there muft be an End — 
of all.Laws. For no Law can be © 
-made but »muft, in fome Relpect, a 
be an Abridgment of the private | 
-Intereft, and even natural Rights, 
eet {erie particular Perfons. 


ae 
Hs « 


a 3 


‘ie ad - 


---And further ftill ; if the private, 
poffible Advantage of fome Members i] 
of Society is allowed to bea juft i 


tends to the general Good of a_ 


~~ 


OBY. 4 . Ir Licences were re- 
trained to ‘ granted ftrictly ac~. 
,cording to the Canons, as it is pre~ 
famed they.. mutt be if a Laws 
were made to -annull clandeftine ! 
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Marriages, thofe that grant them,’ 
and have a Right to grant them; ‘ 
would lofe a confiderable Part of 
their prefent Profits, 


A NS. As this Objeétion feems 
to have an extenfive Influence up- 
ona fettled Property, it ought to 
be fully open’d, and as fully an-~ 
fwer’d. Both aie I. fhall aa 


in the following manner. 


I. In all fuch “vat the Pointe to, 
be confider’d is not what Profits 
a Man makes by an Abufe of his 
Power, but what Profits he may 
make by a legal Exercife of it. 
And in the prefent Cafe, if Li- 
cences were granted ftricly ac- 
cording to the Canons, thofe that 
grant them would ftill enjoy all 
thofe Profits, which were intend- 
ed to be given to them by the 
Canons. And to more they have 
no Right. | 


ai IGA y A 
‘Bor I do, and muft deny, that — 
dis Grantors of Licences would : 
- faffer at all by a Law which an- 
nulled clandeftine Marriages. For 
if they were entirely fuppreffed, a 
great many would be made upon - ‘ 
Licences. And the Acceflion of 
Profit, which would arife Giiell 
hence, would make ample Amends _ 
for the Lofs, which might accrue 
from a frie Adherence to the 
Canons.- Many of thofe, that | 
are married at the Fleet ; and al-@ ; 
moft all that are married at Keith’ pak | 
and fuch pretended Chapels, would | 
be married by Licences, And | | 
thefe amount to many Thoufands " 
every Year.—In a Point of. this 
Nature one can offer only a ge- 
neral, and. probable | ‘Eftimate. 
Perhaps one third Part, but cer-— 
tainly one fourth Part is all sbefes 4 
would be married ‘by Licences. For 
married by. Licences or Banns they 
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cértainly would be. And as of: 
thofe, that are now married in 
Parifh Churches, perhaps one 
third Part, but certainly one fourth 
Part, are married by Licences, 
hisneyii is Reafon to expect that Lice ! 
fame Proportion would hold in the: 
other Cafe. Or if any Difference. 
fhould arife, I am perfwaded: it. 
would turn out in Favour of Li- 
cences. For but’ few. of thofe, 
that are now married clandeftine-_ 
ly would then chufe to be married 
by Banns, for’ fome of the very 
—Reafons, why they don’t now 


chufe to be: agra in this 
ern i ae . 


Ii. LIcENcEs, as they are now 
penta: are.’ efter very injurious 
to the Minifters of fome Parifhes. 
=They transfer thofe Profits which 
-of ‘Right belong. to’ the Minifters 
of the Parifhes, where the Par 

BL GIN, Ve H 4 ties 
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ties wll, to. the Minifters of 4 
other Parifhes who: have no Right » a 
te them. And by this Means the — 
Grantors of Licences, create to* 


themfelves a Power of : thaking a 
{mall: Living mare confiderable, 


in this Branch of » ‘Profits, than. a} ‘ 


large Living, which may. have, 
_ forty times as many Inhabitants as) 


the {mall. one. This is not a bare; © 
Speculation, but:a Matter of Faas. — 
_---It is well known: that the beft, — 


Part of the. Profits of all the large’ 


Livings in Sad about: London’ and: — 


Weftminfler, arifes from Marriage= 
fees. » But. yet: fome-of the Mini- 


Se ee 


fers of the {mall Livings, which © 


are near the Commons, do, by-the | 
- Favour of the Grantors fa: Licences a 
in the prefent Manner, marry more — 


Couples ina Year, ‘nati all the 
Minifters:-of all. the large Parithes 
an and about London and Weff- 
-sninfler, put together, doin the fame 
¢fime.—Mr. C—=-k was. ‘Minifter 

ae | of 
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é one of thofe ae Par ifican ." 
and in. the Space of dation 
Years he married in his Church 
eleven thoufand Couples, 2. e. up-. 
wards of feven hundred Couples 
communibus annis, whichis more 
than all the Minifters of all the 
large Parifhes in and about Lon. 
don and Weftminfter do now mat- 
ry in any one Year.» Whereas if 
Licences were granted ftrictly ac- 
cording to the Canons, Mr. C---£, 
confidering the Number of Inha- 
bitants in his’ Parifh, could not, 
communibus annis, have married 
above fix or feven’Couples.. | 
~. Wuen the Parties to be mar- 
ried are «indifferent where they 
are married, provided it be not in 
the Basics where they dwell, it 
feems at firft Sight to be but a 
{mall Favour, and only a Mark of 
‘Refpe& to a F riend, to fend the 
Parties tobe married in his Church. 
nV But 
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nor ‘es sight ‘inodaiidectast 
And itis no leffening of the In-— 
jury to alledge, that the Grantors 
of Licences do not appropriate. 
fuch Feesto themfelves.. For.one, 
wrong Thing can fever be julti-: : 
fied, by faying, that two wrong. 
T hinge are not done. Nor is evem , 
this Allegation entirely true. » For 
in the prefent Cafe.a-Fee is taken 
from. one, who hath 4 Right» to 
it, and given, or transfer'd to\oney 
who hath no Righte to bas z ane 2id | : 


TL Avirer oe ve Profit i is daclae otal 
determine Right, butRight ss ‘ 
itis not fo much: to they preient 
Purpofe, to inquire: where the Poo § 
fit or Lofs, if: either, would fall, 
as’where the Point. Bf Right: lies, 
And therefore, “exclufive | of vall” 
other Ginfiderktions the moft pro- 
sm rian on hig Subject: ise 

me "Whether 
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Whether the prefent Way of orant? 
ing Licences be legal or not? And 
the plain Anfwer to this mutt be, 

That itis -contraty, to Law. 

Let us fee how the Canons re~ 
quire Licences. to be granted. 

By the 62d Can. ‘ No Mi 
© nifter, upon’ Pain; of Sufpenfion 
8 per triennium, thall, under any — 
“ Pretence eh Hamels join, any 
£6 Perfons licenced, in Marriage 
¢ in any private Panis but either 
« in the faid: Ghurches or Chapels; 
f where one of them dwelleth.’”: 

By the: rorft Can. ‘S No Li- 
& cence fhall: be gianted, but: up- 
“on good Caution, and.-§ Security 
§* taken.’ And by the road 
Can. . the Security mentioned fhall 
contain four — The 
third of which -is, ‘* That: they 
© fhall hela: nie faid Matri- 
mony Supsapates in the Parith 

riaict Church 
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7 aiden or Chapel, where one ‘ 
WBE them dwelleth, and. ‘in noy 
- other Place.’’ q 


| incites. fhall offend in. the Pre- 
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By the ro4th Can.“ If both | 


the Parties, which are to marry, 


being in Witewhood do feek 
for a Faculty for the forbearing 

of Banns, then the Claufe be- 
foremention’d requiring the Pa- _ 
rents Confents, may be omitted; | 
but the Parifhes, where they 
dwell both, fhall be expreffed in 
the Licences as alfo the Parifh 


-nam’d, “where the Matrimony — 


t Thalll be celebrated. And if any 


Commiffary for Faculties, Vicars _ 
General, or other the faid Or-_ 


<< 


miffes, or any part thereof, he | 

fhall, Ror every Time fo offend- . 
ing, 43 fufpended from the Ex- — 
ecution of his Office for the — i 


Space of fix. Months, and every f 
* fuch Licence or ae 


cs < feallg ; 
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“© fhall be held void to all Effeas 
“and Purpofes, as if there had 
** never been any fuch granted,” 


Tuus the Law ftands as to Li- 
cences. And it is very evident 
that it is not complied with. For 
the Power, given by the Canons, 
to grant Licences, is, with great 
Strictnefs, re{train’d to certain Con- 
ditions, which are exprefily re- 
quir'd to be taken. And therefore 
as the Power, which is granted, is 
only a conditional Power, a Power 
that goes with, and fubfifts upon 
the Conditions, which are exprefi- 
ly required to be taken, it follows, 
that where thefe Conditions are 
not obferved and taken, no Power 
of granting Licences is given. 

A principal Condition, which 
is required to be, and yet is never 
taken, is, Thar rhe Marriage fhall 
be celebrated in the P arifa Church 


cr 


[itd ] ; 
or Chapel, where ome of the Pariit 
idwelleth. But this is conf ntl 
left out of all Licences: tho’ it is 
expreffly requir d to be taken three 
feveral Times, vig. in the- 62d, 
yo2d, and 1o4tt “Fegan? ‘Ta 
“the roe Can, this Condition is 
fequir’d to be taken, with an ‘ex- 
prefs: Exclufion of all othér Places. 
And in the roath Can. where Al- 
‘lowance is made for leaving out 
the Claufe or Condition of the 
Parents Confents, in Gafe the Par= 
‘ties to be married are in Widow- 
‘hood, yet the other Claufe, or 
Cawnian is hot difpens’ d. Wane 
‘but; on whe ‘contrary, is particu- 
larly, and with great Strefs re= 
‘quir *d to be taken, and mention’d 
“in the Body of the Licence. “ But 
‘€ the Parifhes, where they dwell 
“both, fhall be expreffled in the 
sane Licence, as alfo the :Parith 
ws © nam’d, 


ee tyes | 
i mam’d, where the Matriage thal? 
bei celebrated,’’ 


»- Tuesn Canons are very exprefs. 
“And yet they are evaded in a. very 
grofs manner.— The  Parithes, 
‘where the Partics dwell, are firft 
exprefs'd in the Licence ; ‘and then 
a third Parifh is named, and alfo 
a fourth, and afterwards, perhaps, 
‘comes a Blank, to put in any other 
Parith, after the Licence has pafs’d 
the Seal. “And thus the ro4th 
Can. is thought. to be. obferv’d, 
which ‘requires that the Parifhes, 
where both the Parties dwell, thall 
be exprefs’d in the Licence, as alfo 
the Parifh nam’d, where the Ma- 
trimony fhall. be. celebrated, 
Whereas it is evident from the 
“62d and 102d Can. that: when 
the ro4th Can. requires the Parith 
to be nam’d, where the Matrimony 
ae 


| ay 112 +: 
{hall be sid raiiecs it means, aad 
can mean nothitig elfe, Sats that — 
of the two Parithes, where both 

the Parties dwell, one of them — 
fhall be nam’d, in je the Maf- 
riage {hall be celebrated For by — 
the 62d Can. “ the Marriage is 
<< not to be celebrated in any ~ 

“ Place, but either in the Churches ; 

“or Chapels where on¢e ab the — 

- Parties dwelleth.” And by. the 
“r02d Can. the Marriage is to be 
‘celebrated ‘ in the Parifh Church | 
_* or Chapel, where one of them 
. dwelleth, and in no other Places’ 

_—There is no Man of plain, com~ | 
mon Senfe, but muft fee that a 
third Parith, and.a third Place, es 
mutt be eicthe: Parifh, and anor | 
Place, diftina& from the ; two. Pa. 
nd bhp and Places, where the two | 
_ Parties dwell. _ The Parithes, 
where the Parties dwell, are men- | 
_ti0n d only; to fave Appearances. 
ia Poe 


ee a 
Mot It is ini one of the other Parithes, 
and in which the Parties do not 
dwell, that they intend to be, and 
are always married.—So that the 
mefition of the Parifhes, where 
the Parties dwell, in this Manner, 
cannot by any Means, be the 
Thing, which the Canons require. 
They may, in this Refpec,, as well 
he left out of :the Licence. For 
the Canons, as to their Defign and 
Effects, are no more obferved. by 
mentioning the Parifhes, where 
the Parties dwell, in this Manner, 
than if they were not mentioned 
at all. And thofe, who obferve 
that the Grantors of Licences do 
always mention the Parifhes, where 
the Parties dwell, and always 
‘mention them in this Way, which 
yet does not, by any means, anfwer 
the real Purpofes of the Canons, 
muft conclude, that what the 
Canons require is different from. 
: : Hf what 


[ tr4 ; : 
what is pradtic’ din the granting ¢ of 
Licences ; and that the Grantors | : 
of hes, who firft went into- | 
this wrong Practice, were fen- | 
fible of: it too. Oh) TO OREE 5 


Tuts, and the ities Conditional 
required to be obferv’d, are not 
matters of meer Form. aid that 
Perfons granting Licences, might 
not affume a Power of difpenfing 
‘with them in any manner, a Pe- 
nalty is inflicted on every Omil- 
fion of them. And this Penalty re- 
markably comes immediately after. 
the Rehearfal of the Condition, 
‘which requires the exprefs Mention 
‘of the Parifhes, where the Partieg 
dwell, and in Gailel of them the 
“Marriage 1s to — be’ celebrated. 
“And if any Commiffary, “aa cd 
fhall offend in: the Premifes, 

iS pete thereof; be fhall, fa 
L0G > af RE ee ~SCVeryy | 
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“every Time fo offending, be 
* fufpended from the Execution 
“of his Office for the Space of 
€ fix Months’’, Can. roth. 

Tue Minifters, who celebrate 
Marriages under Licences, granted 
without the Conditions required, 
do as evidently a& contrary to Law 
as thofe, who grant them. For 
the ro4th Can. cautions them 
againft allowing any Authority to 
fuch Licences, and direés them 
abfolutely zo hold them void - 
*¢ And every fuch Licence or Dif- 
penfation fhall be held void to 
“all Effe@s and Purpofes, as if 
“‘ there had never been any fuch 
* granted.’’ And the 62d Can. 
inflicts a Sufpenfion for three Years | 


ipjo faéio upon every Minifter, ee 


c¢ 


who fhall join together any 
‘* Perfons, fo- licenced, in Mar- 
“ tlage, in any Place befides the 
“ Churches or Chapels, where one ~ 
Rag a 
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« of them dwelleth:’ —— The 
fame Penalty is, by the fame 
Canon, inflicted upon every Mi- 
nifter, who fhall join together any” 


a 


Perfons without Licence or Banns. — 
And therefore, the Penalty being 
in both Cafes the fame, it 1s evi* 
dent that a Licence without tf née 
Conditions required, and particu-_ 
larly without the Condition of the 
Parith Churches, where the Parties 
dwell, and in which of them they 
are to be married, is null, and void, 
and the fame as no Licence 4 
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IV. As many bad, and even un- 
forefeen Confequences, often follo Ww 
from a wrong Practice once beguny 

fo this hath happened in the pre= 
fent Cafe.----The Defign of the 
Canons, in reftraining Licences 
to certain Conditions, was to pre= 
vent clandeftine Marriages. ‘Bu | 
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the granting them in the prefent 
Manner,and without the third Con- 
dition required by the 102d Canon, 
hath proved an Encouragement to 
them. For the Minifters of Pa- 
rifhes, excepting the very large 
Parifhes, which are but few, know 
all their Parifhioners. And by 
this Means they would have pre- 
vented the greateit part of the clan- 
deftine Marriages, that have been 
folemnized, if Licences had been ~ 
granted with the proper Condition. 
Whereas by the leaving of it out, 
or, which is all one, mentioning it 
in the prefent Manner, and naming” 
any other Parifh, the Parties have 
gone to Places, where they were | 
not known, and:fo have got mar- 
ried.—Had the intended Reftraint 
been kept up, many clandeftine 
Marriages would not have been 
fo ited, as attempted. But shat 
being taken away, there remained 
mo Fear of a Difcovery. And as, 
$3 hyst 


_ ment toany fecret Attempt, toknow 


~~ faid, that c If the Riles and Pre- 
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In bial it isa great Encourage- 


that it may be carried thro’ without 
being difcovered, fo in the Cafe of 
clandeftine Marriages, they : muft 
have received great Encouragement 
from their being, in good Meafure, 
clandeftinely performed even under: 
the Cover and Sanétion of the Law. 

As to this Particular, though 
what I have faid is fupported by 


its own Reafonablenefs, yet I mult 


take Leave to ftrenethen it with: 


oO 


the Authority of Dr Prideaux, who 
had a great Share of Knowledge 


in this, as well as in many other 


Peaches of Learning.---} In 1691 


a Bill was brought into Parliament. 
to prevent clandeftine Marriages. 


Upon this Occafion Bifhop Kidder 
wrote to Dr. Prideaux, defiring his 


Opinion ; which he gave bim in 
a very lone Letter, in which he 


ee 


cautions required by the Canons 


t Dean Prideaux’s Life, p. 82, Se, 
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* were duly executed and obferv’d, 
«€ it was fcarce poflible any. clan- 
“ deftine Marriages fhould ever 
cc Beeppen. + and that the Grantors 

‘ of Licences taking the Liberty ta 
*¢ srant them without the canoni- 
* cal Conditions, did thereby en- 
“ courage and help forward the 
*¢ Iniquity, which they are, in 
*€ Duty bound to prevent. 

As to the general, uncanonical 
Way of granting Licences, if the 
Reader defires to havethe Opinion of 
a Gentleman of the common Law, 
I will give him that of the prefent 
Lord Chazcellor. cre ¢ cannot have 
a better. 

The ¢ Cafe of Moor and Moor, 
being a ve in Point, was nid 
— Sophia Moor, living at Wat- 
ford, married to Fohn Peck of the 
fame Place, fhe being a Ward to 
Greenhill, ahd a Bill being pendant 
in that foes —Rey, Mr. Charles 
| | | Rear mar- 

$ Barnadif?, Rep. C. Canc. f. 404. 


— tiages under a Licence : Then 


ory cache yt heh to Su mnabticdee rie 
Bufh vy Watford or Aldenbam . a 

. in the County of Middlefex. { 
Charles fills up the Blank, after thi | 


Licence was brought to Leads under 


the Seal of the Office, " inferting 


or Pinner. 

_ Lord Chance. Herbie © Tt is 
“ very furprifing, confidering the 
“ Canons have laid down fuch par-_ 


i Aamaceamaae — 


~ ticular Rules in relation to Mar- 


“ riages by Licence, that Clergy- 


“men fhould be f% very carelefs. 


“ in obferving them: The Clergy, 
“ and likewife the Officers of the 
“© ecclefiaftical Court, are bound. by 
“ theCanons of 1603; and yet in 
“ thefe Refpects they frequently 
* ad in dire& Contradi@ion to 
“ them.” — His Lordthip faid he’ 
meant in the Inftances of Mar- 


mentions the Conditions required f 


by 


:) 

; 
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4 the Canons, particularly that of 

eParifhes soho the Parties dwell, 
and goes on : “ But according to this 
“ Practice of making out Licences 
&< nothing of this is obferv’d:. It 
« is a ftrange thing to -confider, 
® that the ecclefiaftical init 
* fhould get into a Practice fo dias _ 
metrically oppolite to the ex=— 
* prefs Words of Canons.”’ 

Wuat appear’d fo ftrange and 
furprifing to Lord Hardwick, will 
appear {till more ftrange aiid fur- 
prifing, if we farther confider 

t. Luat the abovemention’d 
Canons were made to prevent 
this very Prattice.. + The sth 
Canon of 1597 requir’d, that in 
every Licence the Parifh, in which 
either of the contracting Parties, 
or their Parents, or Guardians 
dwelt, fhould be ‘expref® d. And 
according to this the * Form of | 

: a Li- 


et a) A 
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+ Conc. Mag. Brit. T. 4. fol, 
* Ibid. fol. 357. al 


ame’) a 
a Licence was drawn up :_ by = 
which it appears, that the Pas @ 
rifhes, where the contracting Par- — 
ties, or their Parents, cor Guar- © 
dians dwelt, were the only Parifhes _ 
expreis'd. And in this the Form 
of the Licence agreed with the — 
Allowance.of >the Ganon. But § 
‘even this was thotght to be too — 
- great a Latitude. For in this Cafe | 
four or more Parifhes might be ex- ~ 
prefs’d in the Licence. - And. as — 
Inconveniencies were found to arife q 
from fuch a Number, in the Ca~ — 
nons of 1603 the Parifhes of the — 
Parents and Guardians are. left 
out; and thofe of the contracting — 
Parties only are requir’d to be ex- 
prefs’d, on purpole to oblige them — 
to be married in the Parifhes, ~ 
where they are Inhabitants, and in © 
10 Other. oe a i 
2. Tue Continuance of this” 
Pra@ice is the more furprifing, be- | 
, 
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eaufe it hath been publickly com- 
_plain’d of as uncanonical, and hath 
_been laid before the Convocation to 
be redrefs’d, within our own Re- 
“membrance. .The + Convocation, 
which fat Fune 16, 1714, made 
the following Draught of a Canon 
for this purpofe—‘* Whereas it is 
““ by the ro2d Canon provided, 
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that the Security to be taken at 


the granting of Licences for Ma- 


' trimony, fhall contain this Con~ 


dition ; That the Parties thall 
celebrate Matrimony -publickly 
in the Parifh Church or Chapel 
where one of them dwelleth, 


and. in no other Place; and 


whereas the good Intent of the 
faid Canon hath been fruftrated, 
by inferting in fuch Licences 
the Names of other Parith 
Churches and Chapels befides 
thofe, where the Parties to: be 

SS Rate 


+ Ibid. fol. 659, 


Eevee. | 
“ married dwell; we do confti- 
“ tute and appoint, that in’every 
“© Faculty or Licence, which fhall - 
“ be henceforth granted, the 
‘¢ Name of the Parifh Church or 
“© Chapel, where one of the Par- 
<< ties to be married dwells, or the - 
“ Names of both, (if both Par-_ 
~& ties lie within the Jurifdiction) © 
‘¢ (hall be inferted, and no other.” — 
— The fame Matter was again + 
refer'd to the Convocation by King © 
George 1. May 5. 1715. But at 
both Times without Succefs. The 
Failure was owing in the former 
Cafe to the Death of the Queen ;_ 
and in the latter, to fome other 
Caufe: } : 14 

I have been more particular in 
fetting forth, and anfwering this 
Objection, becaufe it may be ap- 
prehended that the legal Intereft 
and Property of the Grantors of 
_ Licences, 


— > 


eo 


T Thid. fol. 667, 
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Bi ccices would be greatly affected 
by a Law which annulled clandef- 
tine Marriages. But in reality the 
Intereft and Property of the Gran- 
tors of Licences would be no more 
affected by a Law, which annulled © 
clandeftine Marriages, than it is by 
the Laws already in being, if they 
were ftrictly obferved.----Nay, I 
think it very plain that their Inte- 
treft would, in all Probability, be 
greatly promoted by fuch a Bill ; 
and that, all’Things confider’ & 
they aeckd be confiderable Gainers 
by it. 
As the Sum of what I have faid, 
“concerning the prefent manner ae 
granting Licences, is in Truth no 
“more than what hath been already 
faid by Lord Hardwick, Dean 
“Prideaux, and in Gibhioticsion ; 
thefe Authorities, if not my own 
Reafons, will juttify and fupport 
me in this.---In Public, as well as 
in 


ea 
ays 


(re) 
in Private, next to pleafing , the 
moft defirable Thing is not to of % 
fend. And yet this, though great~ — 

“dy defired, “is* not eafily obtained, — 

when Errors are to be reétified, ~ 
For the unhappy Point of Intereft, i 

- fometimes only apprehended, but — 
always miftaken, is very apt to 4 
fet Truth and Error in the fame ~ 
Light.---Could I hope that this : 
would be received with as candid ? 
a Difpofition as it is written, ie 
fhould afk no more. But Hopes” 
and. Expectations are fometimes — 
very different Things. 1 have | 
Reafon therefore to defite, that my’ 
Meaning may be underftood as to ‘ 
what I have faid concerning -Mar- { 
riage Licences. I don’t charge — 


with Having introduced this wrong © 
manner of granting them: nor dol. 
impute to them any bad Intention — 
as to the Confequences.with which — 
veal Ks thei 


4 


the prefent Grantors of Licences 


4 ‘a 
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their PraGtice is often attended.-~2 
The Evil was in being before they: 
were born. And Confequences are 
feldom forefeen by thofe, who are 
mot to feel them.---But yet this 
may be added: ‘That the prefent 
Grantors of Licences, though they 
are not accountable for the Errors, 
yet are they ftill fo far concerned, 
as they have in their Power not to 
follow the Example of their Pre- 
deceffors. 


Ir 1s certainly the Intereft of all 
Governments to promote Marria- 
‘ges ; and in order,to this, to make 
‘the Expence of them as eafy to the 
Subject as poflible._How thismaybe 
done isnot my Bufinefs to point out. 
As it is far from my Intention, fo 
Twould not, in any Refpe&, ap- 
‘pear to write for the Advantage of 
one Set of Men, or to the Difad- 
vantage of another.---It is the In- 
terelt, 
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tereft, T have faid, of Government 4 
to promote Marriages. But then 
it is equally their Intereft to pro- 
mote them in a manner that may 
fecure, as much as human Means _ 
- can do it, the Peace and Order, 
and Happinefs of private Families, 
which are the conftituent Parts of 
all Communities.--The Senfe of 
the Nation concerning clandeftine 
Marriages, has been declared by the 
Endeavours that” have been ufed to’ 
fupprefs them. But as all the Means, 
which have been hitherto tried i) 
this Kingdom to prevent clandeftine 
- Marriages,have, bylong Experience, 
been found infufficient for this Pur- 
ofe, the dernier Refort feems to 
“a a Law abfolutely to annull all 
clandeftine Marriages. And if the 
Legiflature fhall think fit to proceed 
fo far, it will have both Rea/on 
and Righz on its Side. ) | 
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